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I NTRODUCTION 
The government of the United States is based on a 
written constitution, which as the Honorable Alexander Wiley, 
former Chairman of the Senate Foreign Relations Committee, 
has said: 
In more than a century and a half of cataclysmic events, 
the Constitution has successfully withstood test after 
test. No crisis--foreign or domestic--has impaired its 
vitality. The system of checks and balances which it 
sets up has enabled the growing nation to adapt itself 
to every need and at the same time to check-rein every 
bid for arbitrary power.l 
In speaking about the Constitution's capacity for growth and 
survival in an environment so vastly different from that in 
which it was ordained and established by the American people, 
Dr. Edward Corwin has pointed out that this capacity has not 
resided to any great extent in the provision for its own 
amendment. 11Far more, 11 he says, "has it resided in t h e power 
of judicial review exercised by the Supreme Court's achieve-
ments in adapting the Constitution to changing conditions ••• 112 
That the Supreme Court of the United States has 
played a vital and oftentimes a far-reaching role in shaping 
American history is a fundamental fact not open to serious 
1Edward s. Corwin (ed.), The Constitution of the 
United States of America (Washington: Unite d States Govern-
ment Printing Office, l953), p. iii. 
2 Ibid., p. vii. 
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debate. Charles Warren, noted historian of the Supreme Court, 
puts it quite well when he says: "The history of the United 
States has been written not merely in the halls of Congress, 
in the Executive offices and on the battlefields, but to a 
great extent in the chambers of the Supreme Court of the 
United States. 111 Others have recognized the importance of the 
Supreme Court in shaping the contours and policies of the 
American Republic and have assessed the Court's contribution 
as having been hardly less than that of the Congress and the 
President.2 
From John Marshall's decision in Marbury v. Madison 
to Earl Warren's opinions in the 1957 civil liberties cases, 
the Supreme Court and the individuals that comprise it have 
guided and influenced the path of American history. Presum-
ably, therefore, a general American history textbook used in 
the secondary high schools of the United States would of 
necessity have to deal rather extensively with the Supreme 
Court, its more important decisions, the individuals who make 
up the Court, and the political atmosphere influencing it. 
Unless a high school graduate has a rudimentary concept of 
this phase of American history, how can he be expected to 
face adequately the social and political problems of life? 
To the majority of senior high school students, their Ameri-
lcharles Warren, The Su reme Court in United States 
History (Rev. ed.; Boston: L tt e, Brown & Co., 1928 , I, 1. 
2 James MacGregor Burns and Jack Walter Peltason, 
Government by the People (2d ed.; New York: Prentice-Hall, 
Inc., 1954), p. 564. 
can history course is the last one they will have. The ques-
tion is, therefore, how adequately do the current senior 
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high school textbooks cover the Supreme Court and its history-
making decisions? 
CHAPTER I 
THE PROBLEM 
Statement of the Problem 
Justification for the Study 
Scope of Study 
Previous Studies 
CHAPTER I 
THE PROBLEM 
Statement of the problem.--To examine the American 
history textbooks used in the public, private, and parochial 
senior high schools in the Greater Boston area in order to: 
1. Determine to what extent such textbooks treat the 
role of the United States Supreme Court and its decisions in 
relation to the development of American history; and 
2. Develop a recommended group of Supreme Court 
decisions, which because of their impact on American history, 
justify inclusion in any good, standard senior high school 
American history textbook. 
Justification for the study.--History has been 
defined as "··.the study of change, of development, of social 
evolution ••• "1 Applying this definition to the growth and 
development of the United States, it is difficult, if not 
impossible, to find a single major area of social, political 
or economical development that has not been affected by 
decisions of the Supreme Court. For the United States is a 
government of federated states, based on a written constitu-
tion, and it is the Supreme Court that interprets that Con-
1David A. Shannon, "Facts, Dates, and History, n 
Teachers College Record, 54 (December, 1952), p. 160. 
-5-
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stitution, their decisions becoming the law of the land. "And 
law," says Associate Justice Felix Frankfurter, "is one of the 
forces shaping history. That is why, to neglect the Supreme 
Court's role in our social and economic history is to omit 
vital factors in the stx>ry."l 
Bernard Schwartz recognizes the significance of the 
part the Court has played in American history when he says: 
The interpretation of that instrument by the courts has, 
without doubt, played a significant part in American 
history-and it is not only true of legal history in the 
narrow sense. It may be going too far to say that the 
history of the United States could be written in terms 
of leading Supreme Court decisions. But it is certainly 
true that a study of American history that does not 
consider them would be a distorted one.! 
Only nine men comprise the Supreme Court. But their 
decisions, acting as a body, affect every person within the 
boundaries of the nation, or subject to its laws. How these 
men acted, either as a group, or individually, has affected 
and will continue to affect, the stream of American history, 
and their actions become inseparably interwoven in the coun-
try's development. Justice Frankfurter recognized this fact, 
when in a series of lectures delivered in 1938 as part of the 
program of the Committee on Extra-curricular Readings in 
American History at Harvard University, said: 
Lawyers, with rare exceptions, have failed to lay bare 
lFelix Frankfurter, Mr. Holmes and the Supreme Court 
(Cambridge: Harvard University Press, l938), p. 8. 
(Italics added.) 
2Bernard Schwartz, American Constitutional Law (Cambridge, England: University Press, 1955), p. xiii. 
(Italics added.) 
that the law of the Supreme Court is enmeshed in the 
nation's history; historians no less seemed to miss the 
fact that the country's history is enmeshed in the law 
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of the Supreme Court. Normally historians, much more 
than lawyers, guide the general understanding of our 
institutions. But historians have, in the main, allowed 
only the most spectacular decisions-the Dred Scott con-
troversy and the Legal Tender Cases-to intrude upon the 
flow of national development through their voluminous 
pages. The vital share of the interplay of the country's 
political and economic forces has largely escaped their 
attention .1 
To understand the growth and development of the United 
States, a student must appreciate, among other things, the 
influence exercised by the Supreme Court. As the nation has 
grown and developed, so has the Court, and somehow it has been 
able to adjust itself to the spirit and requirements of the 
times. When the nation was undergoing its great industrial 
expansion, the Court seemed to favor a laissez faire policy. 
How could the laissez faire Court of the nineteenth century 
become the great liberal, social welfare Court of the twen-
tieth century? These are understandings and concepts which 
a senior high school student should have. To get them one 
must recognize that the Supreme Court is made up of individ-
uals who themselves are products of their environments. 
Frankfurter pointed out the importance of the individual on 
the Court when he said: 
To be sure, the Court is an institution, but individuals, 
with all their diversities of endowment, experience and 
outlook, determine its actions. The history of the 
Supreme Court is not the history of an abstraction, but 
the analysis of individuals acting as a Court who make 
lFrankfurter, loc. cit., p. 3. 
---
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decisions and lay down doctrines 1 ... 
John Marshall, in his famous Marbury v. Madison opinion, said: 
"The government of the United States has been emphatically 
termed a government of laws and not of men. 112 But one must 
realize, as has Professor Fred Rodell of Yale University, 
that it is men who make and interpret the laws and write them 
into history.3 
In the teaching of American history at the senior 
high school level, textbooks play an exceedingly important 
part. Referring to their use, Henry Johnson has this to say: 
From the point of view of American conditions, the most 
important aid in the teaching of history, is the text-
book. It is, indeed, more than an aid. In the majority 
of American schools it determines the facts to be taught 
and the manner of teaching.4 
Just what is a textbook? Edgar Bruce Wesley defines it as 
" ••• a book used as a standard in any branch or course of 
study; a book that forms the basis of regular class instruc-
tion ••• 115 And in American educational practices, according 
1Ibid., p. 8. 
2corwin, loc. cit., pp. xix-xx. 
~red Rodell, Nine Men (New York: Random House, 1955), 
p. 6. He says: 11For the old ~aw, beloved of history text-
books and political speeches, that 'ours is a government of 
laws, not men' is an insult and an undemocratic canard. Laws 
are words, nothing more. Laws do not write or interpret . 
themselves. Even constitutions are no more than words except 
as men give them flesh and muscle and meaning in action; 
then the flesh and muscle are molded and the meaning in action 
is directed by men. 
4Henry Johnson, Teaching of History (New York: The 
Macmillan Co., 1940), p. 241. 
5Edgar Bruce Wesley, Teaching the Social Studies 
(Boston: D. c. Heath & Co., 1942), pp. 327-31. 
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to Michael Levine, "textbooks virtually repr.esent the curric-
ulum.111 With textbooks having such a prominent role in 
determining both the facts and manner of teaching, the con-
tents of such textbooks become a matter of prime concern not 
only to the community, but also to the student and teacher as 
well. And textbooks are important to teachers. "Rightly or 
wrongly," says Tyler Kepner, "the American teacher is by far 
and large, a textbook teacher. 112 Whether this method of 
teaching is good or bad is beyond the scope of this study. 
What is important is the fact that textbooks play such an 
intregal part in the course of study, and are such essential 
tools to the teachers. 
More than a decade ago, Benjamin Fine expressed grave 
concern regarding the ignorance of United States history shown 
by college freshmen. 3 Reaction came from many sources, 
including the educational profession, with the result that a 
committee was formed to study the matter. From this study the 
Committee on American History in Schools and Colleges recom-
mended six topics to be studied in the senior high school in 
conjunction with the theme "A Democratic Nation in a World 
Setting." The first topic is of interest in that it dealt 
lMichael Levine, "The Textbook in Social Studies," 
Social Education, 3 (May, 1939), p. 318. 
2Tyler Kepner, "The Dilemma of the Teacher, u Social 
Education, 1 (February, 1937), p. 85. 
~enjamin Fine, "I~norance of United States History 
Shown by College Freshmen, New York Times, April 4, 1943, 
I: 2. 
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with the "Development of American Political System," and 
included the growth of the Constitution; role of the Supreme 
Court; and the safeguarding of civil liberties.1 The Commit-
tee's report is mentioned because of its implied recognition 
that senior high school textbooks discuss, among other mat-
ters, the Supreme Court of the United States and the vital 
role it has played in the development of this nation. 
It is evident, therefore, that the Supreme Court has, 
and continues to occupy an especially important niche in our 
history, and that its decisions have, and are exerting a 
significant and far-reaching influence upon the social, 
political and economic development of this nation. Without 
a knowledge and understanding of the Court's role in America's 
development, and how the Court acts as a body, but with its 
individual dissents which later on frequently become the law, 
it is virtually impossible for a person to form considered 
opinions and exercise sound judgments on many of today•s 
problems. For example, is the present criticism and pro-
posed legislation to limit the Court's jurisdiction justi-
fied? Unless one has some knowledge of the subject and a 
concept of the Supreme Court's place in our democratic 
society, it becomes exceedingly difficult, if not almost im-
possible, to reach a valid decision. To teach these con-
cepts and understandings so as to make them meaningful to the 
stu.dent is a duty and responsibility of the school. Robert 
1American Histor} in Schools and Colleges, (New York: 
The Macmillan Co., l944 , p. 79. 
Hutchins has said, that what the schools should strive to 
develop above all is critical thinking, and the power of 
independent thought.l 
ll: 
Likewise, it is also quite apparent that the textbook 
plays an exceedingly i mp ortant part in the curriculum and 
teaching methods. Since the textbook is so essential to the 
student, and is such an important aid to the teacher---in 
many instances is, in fact the teacher's primary source of 
information--the contents of such texts become a matter of 
primary concern. And a portion of that content in the senior 
high school American history textbook evolves around the 
Supreme Court and its decisions. 
Because of the importance of the Supreme Court's 
dynamic role in the development of American history, and the 
place the textbooks have in the curriculum, an analysis of 
the treatment of the Supreme Court and its landmark decisions, 
as well as the development of a group of recommended Supreme 
Court decisions to be included in an American history text-
book at the senior high school level, is justified. 
Scope of study.--Based on a survey of public, private 
and parochial senior high schools in the Greater Boston area, 
sixteen textbooks have been analyzed to determine the extent 
to which the Supreme Court and its decisions that have 
affected the social, political, economic, and constitutional 
development of the United States have been treated in each 
1
rrving Adler, What We Want of Our Schools (New York: 
The John Day Co., 1957), p. 186. 
12 
textbook. 1 Research procedures are explained in Chapter II. 
Having determined what Supreme Court decisions were covered 
in the textbooks examined, the next step was to develop a 
recommended list of important Supreme Court decisions which, 
because of their influence on American history, should be in-
cluded or discussed in a good senior high school history 
textbook. With this information, ten of the textbooks were 
then analyzed against a like number of selected topics cal-
culated to give a valid cross-section of each author's treat-
ment of important history-making Supreme Court decisions. 
Two assumptions have been used in developing this 
thesis. The first is that textbooks should be aimed at the 
level of at least a nB" student, with enough additional in-
formation to permit the "A 11 student, sometimes called the 
more gifted child, to satisfy his intellectual powers. The 
11 C11 student, and lower, will get what he can out of the 
text. Unfortunately, too many of the modern textbooks appear 
to be aimed at the level of the "C" student. The second 
assumption is that subjects which are currently important, 
1A total of 48 questionnaires were sent out to a 
random selection of public, private and parochial senior 
high schools in the Greater Boston area. Replies were re-
ceived from 40 schools, as follows: public schools-19; 
private schools and academies-12; and parochial schools-9. 
The parochial schools replying were 4 Protestant; 4 Catho-
lic; and 1 Jewish. Some 15 different textbooks were being 
used. Textbook M was listed by several schools as supple-
mentary reading and has also been reviewed. Table 1 is a 
list of the textbooks used in the schools concerned, while 
Table 3 is the grade level at which each textbook was 
used. 
and which have been, are, or will be a determining factor in 
the development of American history, should be discussed in 
a senior high school textbook even though the subject may be 
controversial. 
13 
No attempt is made in this analysis to evaluate the 
correctness or adequacy of the textbook treatment of Supreme 
Court decisions, except as such evaluation may be necessary 
to establish a point. Neither is it contended that all the 
cases recommended in Chapter III should be included in Ameri-
can history textbooks at the secondary level. It is sub-
mitted, however, that such cases as may be necessary to treat 
adequately a subject of historical significance, and give the 
student a proper frame of reference, should be inc l uded in 
the textbook. For example, the importance of the recent 
Brown case, outlawing segregation in the public schools, is 
of such significance as to warrant its citation in any secon-
dary textbook on American history. 
Previous studies.--Textbook analysis, curriculum 
research, and treatment evaluation have been popular subjects 
for special studies, articles, books, and master's theses. 
However, the writer has been unable to find, and is unaware 
of any tex tbook analysis devoted specifically to the matter 
of researching and analyzing the treatment in American his-
tory textbooks of Supreme Court decisions which have influ-
enced and interpreted the stream of American history. Vfuile 
no attempt is made in this study to review all the studies 
available on textbook survey and analysis, the following are 
14 
listed as illustrative of the scope of some of them. 
Dorothy Merideth has analyzed the changing content in 
the American history textbooks, breaking her survey down into 
five periods, ranging f;rom colonial days to the present.l 
Her conclusions indicate that the colonial period has re-
ceived smaller and smaller treatment, with however an in-
creasing attention to the Constitution and the establishment 
of the federal government. Since 1920, there has been a 
growth of interest in the more recent periods of national de-
velopment, especially at the senior high school level. She 
concludes, however, that with all the changes reflected by 
her studies, 
•••• there is no doubt that in many of today's schools 
the content presented in American history courses con-
sists largely of a dull recital of politics and wars, 
with almost no differentiation between the junior-high-
school and the senior-high-school treatment. On the 
other hand, the materials are available and the oppor-
tunity is open for any school to develop American his-
tory courses which are differentiated at the various 
levels, which are challenging and interesting because 
fresh information is presented in each succeeding cycle, 
and which do emphasize the developmental aspects of 
America's growth in economic achievement, political in-
stitutions, and social li~e.2 
It is submitted that the use of the more important 
Supreme Court decisions, considered in conjunction with the 
membership of the Court and the philosophy of the times, 
would be both challenging and interesting to senior-high-
1 norothy Merideth, "Changing Content . of American 
History Courses," The Study and Teaching of American History, 
loc. cit., pp. 35-57. 
2 Ibid., p. 57. 
school students, would differentiate between courses in the 
junior-high-school, and would emphasize America's growth and 
development. 
Willia A. Bradley Jones recently analyzed the treat-
ment of historical personalities found in ten secondary 
school social studies textbooks. 1 She concluded that the 
social studies textbooks written since 1950 provide a larger 
number of personalities, greater space allotments, and a 
15 
greater emphasis on their contributions than those published 
earlier. 2 
The contents of four senior high school American his-
tory textbooks were surveyed by Richard C. Hands, for the 
purpose of determining how they ranked in the space given to 
social-economic history. 3 He copcluded that these textbooks 
still continue to stress politics and wars to the detriment 
of social-economic history.4 
Frederick Alexander Latendorf has made a topical 
analysis of twelve representative American history textbooks, 
segregating his analysis under some five topics with forty-
two sub-topics. He has used the word count procedure, and 
1willia A. Bradley Jones, "An Analysis of Historical 
Personalities Found in Ten Secondary School Social Studies 
Textbooks, n Unpublished Master's Thesis, Boston University, 
School of Education, 1957. 
2~., p. 59. 
3Richard C. Hands, "An Analysis of the Content of 
Four Senior High School American History Textbooks," Unpub-
lished Master's Thesis, Boston University, School of Educa-
tion, 1951. 
4rbid., p. 31. 
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while he noted the space devoted to the Supreme Court, as a 
sub-topic under the general topic of the development of the 
political systems, there is no attempt to correlate the rela-
tionship of the Supreme Court with the forty-two sub-topics 
reviewed.l 
Some twenty-one social science textbooks have been 
reviewed by Burton w. Gorman, whose conclusions, among others, 
included one to the effect that there is much less agreement 
on the content of a basic textbook than might be at first 
supposed.2 
Jay Burton Isreal analyzed several American history 
textbooks used at the secondary level for the purpose of 
determining the treatment given by the various books to cer-
tain outstanding issues in American history.3 And Dorothy 
Buswell has examined the textbook treatment of Latin America 
at the junior high school level.4 
The second world war interested B. Norman Dickinson. 
lFrederick Alexander Latendorf, "A Topical Analysis 
of American History Textbooks for the Senior High School," 
Unpublished Master's Thesis, Boston University, School of Ed-
ucation, 1952. 
2Burton W. Gorman, "Some Deficiencies in Textbooks," 
The High School Journal, 38 (May, 1955), pp. 289-92. 
3Jay Burton Isreal, "Certain Issues in American 
History and their Treatment in High School Textbooks," Un-
published Master's Thesis, Boston University, School of 
Education, 1948. 
4Dorothy Buswell, "An Analysis of Ten Junior High 
School American History Textbooks in Terms of their Treat-
ment of Latin America," Unpublished Master's Thesis, Boston 
University, School of Education, 1950. 
He made an extensive survey of the treatment of that subject 
by ten American history textbooks ~sed at the senior high 
school level. Dickinson concluded that the subject was 
treated with such diversity in the textbooks examined that 
it furnished further support to the modern contention that a 
single textbook will not suffice for classroom instruction. 1 
17 
Five current history books were recently examined by 
Bob L. Taylor. He found that the topic, "cultural history," 
received the largest percentage of space, but that the space 
allotted to the depression and the New Deal had been con-
siderably curtailed. No definite trend could be ascertained 
as to the space given the treatment of "industrialism and big 
business."2 
While further reference to previous studies and 
analysis of American history textbooks would become only 
repetitious, mention should be made of a study by Erling M. 
Hunt in which he compared the close association of the sub-
ject of American history with other social studies courses, 
such as world history, international relations, government, 
economics, and civics. 3 In his study, Hunt examined the con-
1B. Norman Dickinson, 11An Analysis of the Treatment of 
World War II in Ten Senior High School American History Text-
books,n Unpublished Master's Thesis, Boston University, School 
of Education, 1950. 
2Bob L. Tay,lor, "Some Trends in Secondary American 
History Textbooks, 1 The Social Studies, 47 (November, 1956), 
pp. 254~56. 
3Erling M. Hunt, "The Relation of American History to 
the Other Social Studies, n The Study and Teaching of American 
History, Seventeenth Yearbook of the National Council for the 
Social StudiesL (Washington, D.C.: National Educational 
Association, 1~47), pp. 173-91. 
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tent of several textbooks. Of particular interest to the 
present study is his statement that "courses in American 
history have always given much attention to federal constitu-
tional history."1 Certainly the growth of our constitutional 
history has left its mark on the stream of American history. 
Since it is the interpretations made by the Supreme Court 
that form the keystone in the development of our constitu-
tional history, one seems justified in expecting at least a 
brief reference to its more important decisions in any good, 
general American history textbook. "The historian believes 
that knowledge of the past will help us to understand the 
present, but he knows that his primary job is to explain the 
past."2 In the development of America, some of its past 
history can only be explained properly, and hence understood 
by todayts students, through an interpretation of the Supreme 
Court and what it did, or failed to do, in a given situation. 
1Ibid., p. 180. 
2American History in Schools and Colleges, !££• 
cit., P• 23. 
CHAPTER II 
ANALYSIS OF AMERICAN HISTORY TEXTBOOKS USED IN 
SENIOR HIGH SCHOOLS IN THE GREATER BOSTON AREA 
I 
Research Procedures 
Subject Matter Analysis by 
Individual Textbooks 
CHAPTER II 
ANALYSIS OF AMERICAN HISTORY TEXTBOOKS USED IN 
SENIOR HIGH SCHOOLS IN ~BE GREATER BOSTON AREA 
Research procedures.--The first step in researching 
this project was to canvas a random group of public, private 
and parochial senior high schools in the Greater Boston area. 
Information was obtained regarding thd American history 
textbooks used, grade level, and name of any additional text-
book which was assigned as a principal supplementary text. 
Some forty replies were received for a percentage return of 
83.3. The information received is tabulated in Tables 1, 2, 
and 3. The alphabethic code assigned each textbook and used 
throughout this thesis is listed in Table 1. 
The second step was to analyze each textbook. Be-
ginning with the ratification of the Constitution, each text-
book was carefully scanned, by page, and each reference to 
the Supreme Court noted. Total lines were counted, and each 
reference to a specific Supreme Court case recorded and 
listed in Table 4. The textbooks were again reviewed by 
using both the topics and cases listed in the index. 1 
Selecting pages at random, the total number of words per page 
were ascertained, and from that the average number of words 
lpractically all textbooks failed to list in their 
indices all the Supreme Court cases cited. 
-20-
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per line has been determined. 
Inasmuch as some of the textbooks utilized a full page 
arrangement while others were printed in a two-column makeup, 
it was necessary to correlate the difference in word count 
per textbook with the page arrangement. This information, 
together with the number of words per line, by individual 
textbook, is set forth in Table 5. Allowance for fractional 
lines and indentations have been made. 
Step three was the tabulation of all references made 
to the Supreme Court and its decisions, by individual text-
book, under the principal chronological periods and subject 
matter. Although an arbitrary arrangement of subject matter 
has been adopted, the procedure used follows what appeared to 
be the more general arrangement used by several of the text-
books examined. 
A considerable amount of leeway and personal judgment 
had to be exercised in recording the data researched. In 
many instances the reference to the Supreme Court was con-
tained in a paragraph which also contained a general discus-
sion of the subject mattter. On~y those sentences dealing 
with the Court and its decisions have been counted. Again, 
judgment had to be exercised in determining just what was to 
be counted. In other instances, a decision had to be made 
as to whether a particular Supreme Court reference should be 
covered under one topic or another. For example, references 
to the Wabash case in textbook "E'! have been recorded under 
topic dealing with railroads, since the principle discussion 
in the paragraph dealt primarily with railroads. But since 
textbook "D" discusses the same case in connection with the 
Granger legislation, reference to the Wabash case in that 
analysis has been recorded under "Agrarian Revolt." 
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Likewise, it is recognized that another person count-
ing the same lines in a given textbook may differ slightly as 
to the total number of lines to be counted. That too, is a 
matter of judgment. How much of the background discussion is 
pertinent to the discussion of the Court? Such differences, 
however, are considered to be of relative insignificance, and 
of such a nature as not to affect the validity of this 
research. 
Because of the Supreme Court's interpretation of such 
matters as Negro civil rights, and religion in the public 
schools, with their tensions and controversies, and consequent 
historical significance on the development of American his-
tory, these subjects have been treated separately. They are, 
therefore, not included under the general topic of "civil 
liberties, 11 in order to evaluate them more adequately in 
their proper frame of reference. 
Material not readily identifiable under any particu-
lar period or subject matter has been recorded under the 
paragraph "miscellaneous." 
Code desig-
nation 
A 
B 
c 
D 
E 
F 
G 
H 
I 
J 
K 
L 
M 
N 
0 
p 
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TABLE 1 
AMERICAN HISTORY TEXTBOOKS ANALYZED 
Author 
Morison and 
Commager 
Hamm 
Canfield 
and Wilder 
Bragdon and 
Mc"Cutchen 
Bailey 
Faulkner 
and Kepner 
Wirth 
Gavian and 
Hamm 
Augspurger 
and McLemore 
Muzzey and 
Kidger 
Muzzey 
Muzzey 
Nevins and 
Connnager 
Baldwin 
Harlow and 
Miller 
Wirth 
Name of 
textbook Publisher Date 
The Growth of the Oxford Univer- 1950 
American Republic sity Press 
From Colony to Heath & Co. 1953 
World Power 
The Making of Houghton 1954 
Modern America Mifflin Co. 
History of a Macmillan Co. 1958 
Free People 
The American 
Pageant 
Ame r ica: Its 
History and 
People 
United States 
History 
The American 
Story 
Our Nation's 
Story 
The United 
States 
Our Country's 
History 
A History of Our 
Countryl 
A Pocket History 
of Our Country2 
Survey of Ameri-
can History 
Story of 
America 
The Development 
of America 
Heath & Co. 
McGraw-Hill 
American Book 
Co. 
Heath & Co. 
Laidlow Bros. 
Ginn & Co. 
Ginn & co. 
Ginn & Co. 
Pocket Books, 
Inc. 
American Book 
Co. 
Holt & Co. 
American Book 
Co. 
1956 
1950 
1957 
1957 
1954 
1956 
1957 
1950 
1956 
1955 
.1957 
1956 
!This textbook has been revised and is now called 
"Our Country's History.n However, since seven of the schools 
·surveyed reported using the older edition of Muzzey, both 
editions have been analyzed. 
2Although a paper-bound pocketbook edition, several 
schools indicated that it was being assigned as supplementary 
reading. Therefore the book was analyzed. 
TABLE 2 
AMERICAN HISTORY TEXTBOOKS USED IN PUBLIC, PRIVATE, 
AND PAROCHIAL SENIOR HIGH SCHOOLS IN 
THE GREATER BOSTON AREA 
Text- Public Private Parochial 
book Primary Secondary Primary Secondary P. c. J. 
A 
B 
c 
D 
E 
F 
G 
H 
I 
J 
K 
L 
M 
N 
0 
p 
0 
1 
2 
4 
0 
1 
0 
1 
1 
1 
5 
5 
0 
0 
1 
0 
0 
0 
0 
2 
0 
2 
0 
1 
0 
0 
0 
0 
1 
0 
2 
0 
2 
0 
0 
3 
3 
0 
0 
0 
0 
0 
4 
1 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
1 
0 
0 
1 
1 
0 
0 
0 
0 
0 
1 
0 
0 
1 
0 
0 
0 
1 
0 
0 
0 
0 
0 
2 
0 
0 
0 
. 0 
0 
0 
0 
1 
0 
0 
0 
1 
N.B. Under Parochial Schools: P means Protestant; 
0 
0 
0 
1 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
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C means Catholic; and J means Jewish. Only one parochial 
school, a Prot.estant school, listed any specific textbook as 
a regularly assigned supplementary text, namely textbook "D". 
TABLE 3 
GRADE LEVELS AT WHICH TEXTBOOKS ANALyzED ARE USED 
Textbook Grade level 
llth 12th 
Textbook 
A 1 3 I 
B 1 J 
c 2 3 K 
D 4 6 L 
E 3 2 M* 
F 1 N 
G 1 0 
H 1 p 
-~Textbook M used as reference only. 
Several schools had classes at both 
grade, and have therefore been so counted. 
Grade level 
llth 12th 
1 
1 2 
3 5 
2 7 
1 
1 
1 
11th and 12th 
SUBJECT MATTER ANALYSIS BY INDIVIDUAL TEXTBOOK 
A B c D E F G H 
Subject lin cas lin cas lin cas lin cas lin cas lin cas lin cas lin cas* 
cit cit cit cit cit cit cit cit 
Period 1789-1865 
Pre-Marshall Era 47 2 5 •• 19 •• 8 1 • • •• 17 • • 18 •• 9 •• 
Marshall Era 259 11 282 7 174 4 191 4 161 6 116 6 47 5 44 3 
Taney Era Limiting the 
Marshall decisions; 188 8 74 1 97 1 67 1 70 1 66 1 104 1 45 1 
Dred Scott 
Period 1866-1900 
Reconstruction 21 4 • • • • •• • • 15 1 18 1 • • • • 6 1 • • •• 
Individual and Property 
Rights; The Fourteenth 132 10 31 • • • • • • 12 • • 12 •• 6 • • • • • • • • • • 
Amendment 
Money and Taxes 51 3 10 •• 20 • • 24 • • 9 • • 1 • • 6 • • 18 •• 
The Agrarian Revolt 53 4 18 1 33 1 94 1 . . 1 42 1 • • • • 28 •• 
Industrial Expansion, 
Railroads and Utilities; 50 5 16 1 29 1 16 1 38 1 12 1 29 2 6 • • and the Interstate 
Commerce Clause 
Trusts and Monopolies 52 2 11 • • 49 1 38 • • 8 • • 7 .. 18 1 2 . . 
Labor 26 1 18 • • 29 . . 41 •• 16 • • 10 . . 3 • • • • • • 
* For average Lin means lines in text; cas cit means Supreme Court Cases cited. l\) 
number or-iords per line, see Tab~5:-- en 
SUBJECT MATTER ANALYSIS BY INDIVIDUAL TEXTBOOK 
I J K L M N 0 p 
Subject lin cas lin cas lin cas lin cas lin cas lin cas lin cas lin cas* 
cit cit cit cit cit cit cit ci t 
Period 1789-1865 
Pre-Marshall Era 15 . . • • • • • • • • . . . . • • • • . . • • 21 • • 14 •• 
Marshall Era 62 3 43 4 98 6 122 6 68 5 121 8 168 6 51 5 
Taney Era Limiting the 
Marshall decisions; 57 1 57 1 66 1 86 1 ss 1 89 3 56 1 48 1 
Dred Scott 
Period 1866-1900 
Reconstruction . . . . • • • • • • . . • • •• . . . . 9 1 • • . . 5 1 
Individual and Property 
Rights; The Fourteenth • • . . 41 • • • • • • . . " ~ 13 • • 19 2 • • •• • • •• Amendment 
Money and Taxes 14 • • 34 • • 17 - •• 13 • • 4 • • 3 • • 14 1 • • •• 
The Agrarian Revolt 18 • • 7 • • 6 • • 5 •• 7 1 8 l 58 1 • • 1 
Industrial Expansion, 
Railroads and Utilities; 
• • •• 14 1 6 •• 6 1 5 • • 47 2 4 1 6 1 and the Interstate 
Conunerce Clause 
Trusts and Monopolies 23 • • • • • • 5 • • 5 • • 8 • • • • • • • • •• 13 2 
Labor 17 • • 11 • • 11 • • 9 . .. 7 • • 33 • • • • •• • • •• 
-
*Lin means lines in text; cas cit means Supreme Court Cases cited. For average 
number or-iords per line, see Tabre-5:-- l\') G'l 
SUBJECT w~TTER ANALYSIS BY I NDIVIDUAL TEXTBOOK 
A B c D E F G H 
Subject lin cas lin cas lin cas lin cas lin cas lin cas lin cas lin cas* 
cit cit cit cit cit cit cit cit 
Period 1901-1932 
Imperialism 52 7 11 1 34 1 41 1 12 1 12 1 . . •• • • • • 
Trusts, Monopolies, and 
Big Business 44 3 37 •• 45 •• 15 1 46 •• 19 •• 33 • • • • •• 
Labor, Child-Labor; Unions; 
Minimum Wage/hour Laws 279 13 37 3 11 •• 76 1 31 •• 39 •• 28 •• • • • • 
Interstate Commerce Rail-
roads, Utilities; The 
Due Process Clause 23 2 4 1 • • • • 8 •• • • • • 17 •• 62 1 15 • • 
Civil Liberties and the 
First and 14th Amendment; 
Anti - -Sedition Laws 108 12 16 2 • • • • 14 •• • • • • 52 •• • • • • • • •• 
Period 1933 to Present 
New Deal Legislation 374 17 137 2 167 •• 102 •• 143 1 82 •• 165 • • 62 • • 
Civil Liberties and the 
First Amendment; Loyalty-
Security Matters 49 1 88 3 8 •• 15 •• 36 •• • • •• • • • • 50 • • 
Religion and the Schools 17 1 • • • • • • •• .. • • . . • • . . . . • • • • 36 3 
Segregation and Negro 
Civil Rights 11 2 98 4 28 •• 52 2 26 •• 5 •• 3 ... 61 6 
Misce l lane ous 90 3 201 •• 79 •• 298 •• 40 •• 89 •• 55 •• 11 4 
Total 1926 111 1094 2 6 822 9 1127 14 666 12 592 10 577 11 387 17 ~ 
:..:1 
i:-Lin means lines in text; cas cit means Supreme Court Cases cited. 
number or-words per line, see Tab~5-.--
For average 
SUBJECT MATTER ANALYSIS BY INDIVIDUAL TEXTBOOK 
I J K L M N 0 p 
Subject 1iri cas lin cas lin cas lin cas lin cas lin cas lin cas lin cas* 
cit cit cit cit cit cit cit cit 
Per iod 1901-1932 
Imperialism 
• • • • • • •• 56 1 48 • • • • • • 14 1 • • •• • • • • 
Trusts, Monopolies, and 
Big Business 14 • • • • • • 26 1 24 1 8 1 23 1 15 •• 8 • • 
Labor 1 Child-Labor; Unions; 
Minimum Wage/hour Laws • • • • 7 •• 6 • • 6 • • 16 • • 36 4 • • • • 7 • • 
Interstate Commerce Rail-
roads, Utilities; The 
Due Process Clause 
• • • • 23 • • • • • • • • •• • • •• • • • • • • • • 2 • • 
Civil Liberties and the 
First and 14th Amendment; 
Anti-Sedition Laws • • • • 11 • • 9 •• 2 • • 4 • • 29 5 • • • • • • • • 
Period 1933 to Present 
New Deal Legislation 112 1 81 •• 172 •• 109 ..  54 •• 106 4 73 1 52 1 
Civil Liberties and the 
First Amendment; Loyalty-
Security Matters 13 • • •• • • 84 • • • • • • 59 • • 48 •• • • • • • • • • 
Religion and the Schools • • • • • • • • • • •• • • • • • • • • • • • • • • • • • • • • 
Segregation and Negro 
Civil Rights 7 •• 11 • • 35 • • • • • • 32 • • 22 • • 39 • • •• •• 
.Miscellaneous 5 • • 60 • • 29 •• 21 • • 35 • • 45 2 111 1 9 • • 
Total 357 5 400 6 626 9 456 9 355 8 652 34 557 12 215 12 
-)} Lin means lines in text; cas cit means Supreme Court Cases cited. For average 1.\J 
number of words per line, see Tab~5:-- ()) 
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TABLE 4 
TOTAL NUMBER OF SUPREME COURT CASES 
CITED BY THE TEXTBOOKS ANALYZED 
Textbook Period Period Period Period Total 
1789-1865 1866-1900 1901-1932 1933 on 
A 21 29 37 24 111 
B 8 2 7 9 26 
c 5 3 1 0 9 
D 6 3 3 2 14 
E 7 3 1 1 12 
F 7 2 1 0 10 
G 6 4 1 0 11 
H 4 0 0 13 17 
I 4 0 0 1 5 
J 5 1 0 0 6 
K 7 0 2 0 9 
L 7 1 1 0 9 
M 6 1 1 0 8 
N 11 6 11 6 34 
0 7 3 0 2 12 
p 6 5 0 1 12 
TABLE 5 
AVERAGE NUMBER OF' WORDS PER LINE FOR EACH TEXTBOOK 
Text- Type of Words Total Converted 
book page per lines lines 
line 
A 
B 
c 
D 
E 
F 
G 
H 
I 
J 
K 
L 
M 
N 
0 
p 
f.p. 
f.p. 
d. c. 
d.c. 
f.p. 
f.p. 
d. c. 
f.p. 
d. c. 
d. c. 
d. c. 
d. c. 
f.p. 
f.p. 
d.c. 
f.p. 
11.9 
11.2 
6.5 
6.4 
10.1 
10.7 
6.0 
10.8 
5.2 
6.3 
6~7 
6.7 
8.7 
10.9 
6.7 
11.8 
1926 
1094 
822 
1127 
666 
592 
577 
387 
357 
400 
626 
456 
355 
652 
557 
215 
••• 
••• 
471 
645 
• • • 
• • • 
331 
••• 
205 
229 
359 
262 
••• 
• • • 
319 
••• 
Lines Converted 
after lines 
1865 
1432 
733 
532 
861 
435 
393 
408 
289 
223 
300 
462 
248 
252 
442 
312 
102 
• • • 
• •• 
306 
494 
• • • 
••• 
234 
• • • 
128 
172 
245 
142 
• •• 
• • • 
179 
• •• 
Code: f.p. means full page arrangement; d.c. means 
double column page; converted lines represents double column 
line equivalent with full page line. Full page lines aver-
age 11.0 words per line; double column textbooks averaged 
6.3 words per line, or 57.3 per cent of full page line. 
Note: Textbook M, being a pocket edition, has been 
excluded from above averages. 
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Lines listed under "Miscellaneous 11 have been included 
in the total lines after 1865. 
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Recommended Decisions 
CHAPTER III 
SUPREME COURT DECISIONS RECOMMENDED FOR INCLUSION 
IN SENIOR HIGH SCHOOL AMERICAN HISTORY TEXTBOOKS 
Procedure used in selection of cases.--Considerable 
latitude must be exercised in selecting the more important 
Supreme Court decisions which have played a vital part in the 
development of American history. Some cases today have only 
a historical interest. Yet that interest may be extremely 
important for a proper interpretation and understanding of 
the period being studied. At the time the Court rendered 
its decision, the Court's interpretation of the Constitution 
may have had an important bearing on the development of the 
nation. For example, both the Chisholm v. Georgia and the 
Dred Scott cases no longer represent the law of the land. 
Nevertheless, both were most important at the time. In each 
case, the Constitution was subsequently amended as a result 
of the Supreme Court's decision, which incidentally, is the 
proper way for the people to overrule , a decision of the 
Court. While all of the textbooks reviewed discussed the 
Dred Scott case, almost none of them commented on the fact, 
as Charles Warren has pointed out, that Chief Justice Taney, 
by his Dred Scott decision, virtually elected Lincoln Presi-
dent of the United States.l 
~Varren, loc. cit., p. 357. 
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Other cases, such as Marbury v. Madison and Ex parte 
Milligan, are still profoundly affecting our history, whether 
it be in the area of federal versus state supremacy, or in 
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the ever-important field of civil liberties. Although all the 
textbooks reviewed mentioned the Marbury case, only four saw 
fit to discuss the Milligan decision. Yet, as Associate 
Justice Douglas has said: 
The Milligan case has never been overruled. It stands 
as unimpeached authority for the view that, even in 
time of war, the right of the citizen to normal judicial 
procedure and the guarantees of the Fifth and Sixth 
Amendments is secure, if he is outside the actual zone 
of warfare and if the administration of justice through 
civil courts remains in fact unobstructed.l 
In developing the following group of leading cases 
which are recommended for inclusion in a good senior high 
school American history textbook, the procedures used in-
eluded: (a) making a frequency listing of all the cases cited 
in the sixteen textbooks reviewed; (b) analyzing these cases 
against the more important historical events involved in 
order to evaluate and judge their appropriateness for the 
subject matter concerned; (c) extensive utilization of such 
leading constitutional authorities as Professor Cushman, 
justices of the Supreme Court, law professors, Court histor-
ians, writers on specialized subjects, and other textbooks 
on American history and federal government. 
The resulting group of decisions were then compared 
1william o. Douglas, The Right of the People (Garden 
City, New York: Doubleday & Co., Inc., 1958), pp. 199-200. 
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with the subject matter treatment in the textbooks reviewed. 
If the Supreme Court's decision has any historical signifi-
cance and the subject matter is discussed in the textbooks, 
it is considered that the case should be cited. Furthermore,, 
a brief interpretation of what the decision has meant in the 
development of American history seems fully justified. 
It is not suggested, nor should any inference be 
drawn that the writer believes an American history textbook 
should become primarily a study of constitutional law. The 
simple fact is, that even those textbooks devoting the least 
amount of space to the Supreme Court and its leading deci-
sions, could give adequate coverage to the subject and cite 
the case, by using a mere ten to fifteen additional pages. 
Surely these decisions of the Supreme Court deserve that much 
space in our senior high school textbooks! Quoting in part 
from a previous reference Dr. Schwartz has said: 
It may be going too far to say that the history of 
United States could be written in terms of leading 
Supreme Court decisions. But it is certainly true 
a studS of American history that does not consider 
would e a distorted one.l 
the 
that 
them 
The forces at work at the time or period must also 
be considered. nWhile the Court as an institution, makes 
history, it is at the same time subject to the forces of 
history."2 The decisions of the Supreme Court become the 
1Bernard Schwartz, American Constitutional Law, 
p. xiii. (Italics added). 
2Albert P. Blaustein and Clarence Clyle Ferguson, 
Desegregation and the Law (New Brunswick: Rutgers University 
Press, 1957), pp. 81-82. 
-. 
• 
• 
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law of the land. And the law of the land helps shape the 
development of the s e United States. 
Recommended decisions.--The following cases are 
recommended for inclusion in American history textbooks for use 
in a senior high school. In analyzing the textbooks used in 
this study, four periods, broadly speaking, seemed to emerge, 
namely: (1) 1789 to 1865; (2) 1866-1900; (3) 1901-1932; and 
(4) 1933 to present. In general, the chronological approach, 
grouped under these four periods, has been used. Sub-topics 
have been used wherever specific subject matters, such as 
"civil liberties", required individual treatment. It is 
recognized that many of the decisions which are listed in 
chronological sequence could also have been considered from 
a topical approach. For instance, the Gibbons v. Odgen case 
is listed chronologically under the Marshall Era. If top-
ically arranged, it would of course fall under the discussion 
of the Interstate Commerce Clause. 
Period 1789 to 1865 
Chisholm v. Georgia, 2 Dallas 419 ( 1793). This is the first 
important constitutional case decided by the Supreme Court. 
The Court, by ruling that it had original jurisdiction in an 
action brought by a citizen of South Carolina against the 
State of Georgia, brought on the Eleventh Amendment which 
repealed that construction of judicial power. 1 
Marbury v. Madison, 1 Cranch 137 (1803). The Supreme Court 
1corwin, loc. cit., p. 334 • 
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for the first time declared an act of Congress unconstitutional, 
and thereby established the fundamental principle of democracy 
that a permanent written constitution controls a temporary 
congress. 1 In this decision Marshall established the great 
doctrine of judicial review, or the power of the Supreme 
Court to declare acts of Congress unconstitutional.2 Rodell 
considers this decision to be the most important in Supreme 
Court history.3 
Fletcher v. Peck, 6 Cranch 87 (1810). Here is the first case 
wherein the Court interpreted the contract clause of the Con-
stitution, and held that a legislative grant of land, even 
though made under corrupt conditions, could not be rescinded 
by the State, after the land had passed into the hands of 
innocent purchasers. 4 Of historical importance is the fact 
that this is the first case where the Supreme Court declared 
a law of a state invalid. 5 
McCulloch v. Maryland, 4 Wheaton 316 (1819}. In this very 
important case the Court affirmed the doctrine of national 
supremacy, and set forth with clarity and fullness the doc-
lAlbert J. Beveridge, The Life of John Marshall, 
Vol. IV: The Building of the Nation, l800-l8l5; (Boston: 
Houghton Mifflin Co., 1919), p. 430. 
2Robert Eugene Cushman, LeadinE Constitutional De-
cisions (lOth ed.; New York: Appleton- entury-Crof'ts, Inc., 
l955), PP• 245-52. 
~odell, !££• cit., p. 86. 
4cushman, loc. cit., pp. 213-14. 
5warren, loc. cit., I: 392-99. 
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trine of implied powers. 1 
Dartmouth College v. Woodward , 4 Wheaton 518 (1819). The 
doctrine of the case is that a corporate charter is a contract 
which may not be impaired by legislative enactment. But 
note, however, that the doctrine of the case was somewhat 
softened by succeeding Court decisions. 2 Thus, in subse-
quently modifying the Dartmouth College, Taney emphasized, 
perhaps for the first time by the Court, according to Morison 
and Commager, the modern social doctrine of social responsi-
bilities of private property.3 
Martin v. Hunter's Lessee, 1 Wheaton 304 (1816}. Historic 
importance of this case was the assertion of the supremacy 
of the Supreme Court of the nation over the highest court of 
any state in all cases involving the National Constitution, 
laws and treaties--the supreme law of the land doctrine. 4 
This is perhaps Justice Storey's most important decision.5 
1c. Gordon Post, Frances P. DeLancy , and Fredryc R. 
Darby (eds.), Basic Constitutional Cases (New York: Oxford 
University Press, l948), pp. 15-28. 
2In Charles River Bridge v. Warren Bridge, 11 Peters 
420 (1837), the Court held that the terms of a charter con-
tract must be strictly construed and no rights or privileges 
of the public can be legislated away by mere implication. 
3samuel Eliot Morison and Henry Steele Commager, 
The Growth of the American Republic (4th ed., rev.: New 
York: Oxford University Press, 1957), I, 559-60. 
~everidge, loc. cit., IV, 144-67. 
--- ' 
5 In Cohens v. Virginia, 6 Wheaton 264 (1821), 
Marshall reiterated Storey ' s doctrine in the Martin case. 
Gibbons v. Odgen, 9 Vfueaton 1 (1824). This is another very 
important case. The Court interpreted, for the first time, 
the commerce clause of the Constitution, and it is the par-
ent decision upon which a great mass of subsequent decisions 
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justifying federal control on the basis of that clause is 
founded.l Warren says that Marshall's opinion "was the eman-
cipation proclamation of American commerce," and was the first 
ntrust decision" of this country. But, as he points out, the 
economic results were of more far-reaching importance than 
mere demolition of a monopoly.2 By 1942, the Supreme Court, 
with its construction of the commerce clause, has left little, 
if any, of the commercial life of the nation free from actual 
or potential federal control and regulation. 3 
Prigg v. Pennsylvania, 16 Peters 539 (1842). The Supreme 
Court declared unconstitutional the fugitive slave laws of 
the states, which had been intended to give some sort of 
legal protection to the Negro.4 
~Scott v. Sandford, 19 Howard (U.S.) 393 (1857). A favor-
1cushman, loc. cit., pp. 316-25. 
---
2 Warren, loc. cit., I, 616. 
Owickard v. Felburn, 317 U• s. 111 {1942) and United 
States v. Wrightwood Dairy Co., 315 u. s. 110 (1942). These 
cases, along with those upholding National Labor Relations 
Act, indicate that the Court has abandoned the old distinc-
tion between manufacturing and interstate commerce and 
agriculture and interstate commerce, as the line which 
divides what Congress may or may not do under the commerce 
clause. Cushman, loc. cit., p. 363. 
4Morison and Commager, loc. cit., I, 530. 
ite of all American history textbook writers, the Supreme 
Court in this case, held that a Negro was not a citizen of 
the United States and therefore had no legal right to sue in 
a federal court. Having disposed of the Negro, Dred Scott, 
the Court proceeded to "solve" the slavery question by de-
claring the Missouri Compromise unconstitutiona1. 1 Histori-
cally, the case is most interesting from several aspects. 
It was the first time since the Marbury case that the Court 
invalidated an act of Congress. Politically, the case un-
doubtedly had a great deal to do, indirectly, with the elec-
tion of Lincoln as it gave him a peg on which to hang 
Douglas. Constitutionally, the case eventually was over-
ruled by amending that instrument. A. T. Southworth con-
siders the Dred Scott case to be the most oustanding deci-
aion in the history of the Supreme Court. 2 
Period 1866-1900 
Ex parte Milligan, 4 Wallace 2 (1866). In a split decision, 
the Court held that neither Congress nor the President could 
set up military tribunals, except in the actual theater of 
war where civil courts were no longer functioning. 3 The 
doctrine of the Milligan case sets up a powerful judicial 
protection against military and executive invasion of indi-
vidual constitutional rights. While it may seem rather sur-
lwarren, loc. cit., II, 279-319, 357. 
2A. T. Southworth, The Common Sense of the Constitu-
tion (Boston: Allyn and Bacon, 1954), pp. 130-31. 
3cushman, loc. cit., p. 67. 
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prising today, the Court was very severely criticized for its 
action. 1 Nevertheless, after nearly a century, the case still 
stands as one of the great landmarks of American liberty. As 
Justice Douglas points out, "The Milligan case has never been 
overruled.". 
The case is important from another standpoint. As 
Warren has said, the Court "rendered a staggering blow to the 
plans for the use of military forces in the process of recon-
struction then being nutured by Congress ."2 
Eighty years later in the Duncan case the Court, 
relying on the doctrine laid down in the Milligan case, held 
that the Hawaiian Organic Act did not authorize the supplant-
ing of civil courts by military tribunals. 3 Saul Padover 
sees the World War II case as ''an important restatement of 
the constitutional guarantee of civil rights, especially in 
the face of potential military domination. 4 
Slaughterhouse Cases, 16 Wallace 36 (1873). In these land-
mark cases, the Supreme Court interpreted, for the first time, 
1warren says that "this famous decision has been so 
long recognized as one of the bulwarks of American liberty 
that it is difficult to realize now the storm of invective 
and opprobrium which burst upon the Court at the time when 
it was first made public." Warren, .!..2£• cit., II, 427. This 
fact might be worth remembering when evaluating todayts 
criticism of the Supreme Court. 
2warren, loc. cit., II, 423. 
3nuncan v. Kahanamoku, 327 u. s. 304 (1946). 
4saul K. Padover, The Living u. s. Constitution 
(New York: Frederick A. Praeger, l953), p. 151. 
the newly-adopted Fourteenth Amendment. While the case no 
longer states the law about the due process and equal protec-
tion clauses of the Constitution, Cushman emphasizes that 
•••• the importance of the cases can hardly be overe s ti-
mated. By distinguishing between state citizenship and 
national citizenship, and by emphasizing that the rights 
and privileges of federal citizenship do not include the 
protection of ordinary civil rights such as freedom of 
speech and press, religion, the right of assembly, etc., 
but only privileges which one enjoyed by virtue of his 
federal citizenship, the Court averted, for the time at 
least, the revolution in our constitutional system in-
tended by the framers of the Amendment, and reserved to 
the states the control of civil rights generally.l 
And Warren feels that the Court, in construing for 
the first time the scope of the Fourteenth Amendment, 
rendered a decision which profoundly affected the course of 
the future history of our country.2 Harold Faulkner, the 
historian, calls attention to the importance of the dissent 
in the Slaughterhouse Cases when he notes that they 
•••• pointed to a future interpretation that would 
greatly extend the meaning of the Amendment and subject 
almost all state legislation of an economic nature to 
federal judicial analysis.3 
Texas v. White, 7 Wallace (u.s.) 700 (1869). The primary 
interest of this case is that the Court, after Lincoln had 
asserted that no State could secede from the Union, and the 
Civil War had proved his point, held that secession was con-
stitutionally impossible and that Texas had never ceased to 
lcushman, loc. cit., pp. 41-49. 
2warren, loc. cit., II, 535. 
3Harold Underwood Faulkner, American Political and 
Social History (3rd ed.; New York: F. s. Crofts & Co., 1943), 
p. 414. 
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be a state of the Union.l 
Munn v. Illinois, 94 u. s. 113 (1877). This is the first of 
a group of cases known as the "Granger Cases." It set forth 
the doctrine that government could regulate business if it 
were "affected with a public interest."2 The Supreme Court 
sustained the "Granger Laws" legislation in relation to both 
the commerce clause and the due process clause of the Four-
teenth Amendment.3 
As a result of the doctrine in the ~ case, unless 
a business were "affected with a public interest," control of 
prices, rates, or conditions of service was viewed as an un-
constitutional deprivation of liberty and property without 
due process of law. But in 1934, in Nebbia v. New York, a 
-----
depression-induced statute fixing the price of fluid milk 
was upheld by the Court, thus finally shelving the concept 
that control could only be exercised if the business was 
"affected with a public interest. 114 Price control, like any 
other form of regulation, is now unconstitutional only if 
arbitrary, discriminatory, or demonstrably irrelevant to the 
policy the legislature is free to adopt, and hence an un-
necessary and unwarranted interference with individual 
lcushrnan, loc. ~., pp. 30-31. 
2 Ibid., pp. 186-88. 
3For an easily-readable discussion of the Granger leg-
islation, see Frederic L. Paxson, History of the American 
Frontier 1763-1893 (Stud. ed.; Boston: Houghton Mifflin Co., 
1924), pp. 526-32. 
4Nebbia v. ~York, 291 U. s. 502 (1934). 
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liberty.1 
Unfortunately, many textbook writers consider that 
the Wabash case overruled the Munn case and made it obsolete, 
but such interpretation is, of course, incorrect. Morison 
and Commager point out that nthese decisions gave laissez-
faire the air and inaugurated the period of public regula-
tion of public utili ties." These historians correctly inter-
pret the two decisions, as well as related ones, by recog-
nizing that 
•••• Qespite the important modifications in later deci-
sions, the fundamental principle here announced of the 
right of government to control business of a public 
character has never been repudiated, and the Granger 
cases remain as landmarks in American constitutional 
law and in the history of public regulation.2 
According to Warren, these decisions permanently 
turned the economic and social development of the United 
States, and established forever the power of the states over 
corporations and over monopolizing wealth.3 
Wabash, St. Louis and Pacific Railway Co. v. Illinois, 118 
u. s. 557 (1886). Generally known as the Wabash case, the 
Court proceeded to overrule that portion of the Munn case 
which had said that, until Congress should act, the States 
had pmnary control over rates, whether interstate or intra-
state~ Now the Court held that the State had no power to 
regulate railroad rates for transportation within the state 
lcorwin, !££• cit., pp. 995-96. 
2Morison and Commager, loc. cit., II, 118. 
3warren, loc. cit., II, 581. 
43 
when that transportation was a part of an interstate transac-
tion.l It is to be noted, however, that the Court did not 
disturb the "affected with a public interest" doctrine as ap-
plied to business in general. 
An important outgrowth of the Wabash case was the 
Interstate Commerce Act of 1887. In fact the decision made 
congressional action imperative. Of particular significance 
is the change in the Court's thinking which resulted from a 
change in personnel within the Court. 2 This type of change 
is again especially noticeable during the period of the 
"Roosevelt Court." 
The Rate Cases.3 During the period from 1887 to 1905, fif-
teen of the sixteen cases appealed to the Supreme Court were 
decided adversely to the Interstate Commerce Commission. 
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However, as Morison and Commager point out, while these deci-
sions "took the teeth out of the Act ••• nevertheless the 
principle of federal regulation of railroads was established n4 
' 
The Supreme Court, in the Rate Cases, denied the Commission's 
authority to fix rates, practically nullified the long and 
1Ibid., II, 633-34. 
2Leland D. Baldwin, Survey of American History (New 
York: American Book Co., 1955), pp. 403, 412. 
3cases include: Chicago, Milwaukee, and st. Paul Rail-
~ Co. v. Minnesota, 134 u. s. 418 (1890); Reagan v:-Farmers' 
~an-and Trust Co., 154 u. s. 362 (1894); Smyth v. Ames, 169 
-U. S. 466 (l898}; I.C.C. v. Alabama Midland Railroad Co., 168 
U. s. 144 (1897); and the Max1mun Freight Rate Case, 167 u. s. 
479 . (1897). ----
4Morison and Commager, loc. cit., II, 119-20. 
short haul clause of the Act, and applied the due process of 
law provision of the Fourteenth Amendment to rate fixing. 1 
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An understanding of the dynamic manner in which the 
Court shaped and defined both state and federal railroad 
regulations, and applied the Fourteenth Amendment as a pro-
tector of property rights is most important to a more meaning-
ful understanding of the Agrarian revolt, the growth of big 
business, and the early difficulties of the Interstate Com-
merce Commission. 
United States v. E.£. Knight Co., 156 u. s. 1 (1895). This 
case involves the first application of the Sherman Anti-Trust 
Act by the Supreme Court to a suit by the federal government .~ 
The Court held that a corporation engaged in refining sugar 
was not engaged in interstate commerce, and that mere control 
of ninety-eight per cent of the sugar refining industry of 
the country did not of itself constitute a restraint of 
trade, since trade was merely incidental to manufacture.2 
In 1948, Associate Justice Rutledge said: 
The Knight decision made the statute a dead letter for 
more than a decade, and had its full force remained 
unmodified, the Act today would be a weak instrument, 
as would also the power of Congress, to reach evils in 
all the vast operations of our gigantic national indus-
trial system antecedent to interstate sale and transpor-
tation of manufactured products.3 
1samuel Peter Orth and Robert Eugene Cushman, Ameri-
can National Government (New York: F. s. Crofts & Co., Inc., 
l935), pp. 599-607. 
2Morison and Commager, !££• ~., II, 144-45. 
3corwin, loc. cit., p. 147. 
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Pollack v. Farmers' Loan and Trust Co. , 157 U. S. 429 (1895) . 
Knovm as the 11 Income Tax Case 11 of 1895, the Court in this 
decision held that the income tax provisions of the Wilson-
Gorham Tariff Act was unconstitutional. Again, of h istori-
cal importance is the fact that as a result of this case, the 
Sixteenth Amendment was subsequently adopted. 
In~ Debs, 158 U. s. 564 (1895). This case is important in 
connection with the use of the injunction in labor disputes. 
Eventually the use of labor injunctions resulted in the pas-
sage of the Norris-La Guardia Act of 1932, and the Taft-
Hartley Act of 1947. Use of court injunctions in labor 
strikes helped retard the growth of organized labor in the 
United States, and for the next forty years, labor waged an 
incessant warfare for its elimination. 1 
Plessy v. Ferguson, 163 U. s. 537 (1896). This is an 
extremely important case, as recent events have proven, 
which has been practically overlooked by American history 
textbook writers. The Supreme Court, in this case, sus-
tained a Louisiana "Jim Crow" law requiring railroads to 
provide "equal but separate accommodations for t h e White and 
the Colored races." The Court held that such segregation 
did not constitute a denial of the equal protection of the 
laws in violation of the Fourteenth Amendment. Such a law, 
it was held, was a proper exercise of a state's police 
power aimed at the maintenance of peace and order. 2 
1Morison and Commager, loc. cit., II, pp. 162-64. 
-- --
2cushman, loc. cit., p. 182. 
Dr. Schwartz says that the "separate but equal" doc-
trine, thus enunciated in Plessy v. Ferguson, has been the 
legal cornerstone of segregation in the South. In noting 
that the Plessy case involved only transportation, Schwartz 
says: 
Despite widespread assumption to the contrary, the 
Supreme Court has never approved its employment in other 
fields, and particularly •• it has never sanctioned it in 
that of education. But, as it is well known, it bas been 
in the field of education that the doctrine has had its 
most widespread application.l 
The importance of the Supreme Court's influence on 
the development of the social and economic history of this 
47 
nation, when it sustained the "Jim Crow" laws, cannot be over-
estimated, as it has definitely helped shape the progress of 
a large section of our country, and has vitally affected the 
Negro question in the United States. The problem has not yet 
been solved, as witnessed by the Little Rock incident in 
1957. Schwartz says that "insofar as the legal position of 
the American Negro is concerned, the attitude of the federal 
Supreme Court has been of cardinal importance."2 
In his discussion of the recent Segregation Cases, 
Cushman says that while the Court after 1914 began to apply 
more rigid standards as to what constituted "separate but 
equalrt facilities, it seemed content to leave the doctrine 
of the Plessy case alone. 3 
!Bernard Schwartz, The Supreme Court (New York: The 
Ronald Press Co., 1957), pp. 269-70. 
2 Ibid., P• 223. 
3 Cushman, loc. cit., p. 432. 
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The Civil Rights Cases, 109 U. s. 3 (1883). By a series of 
important decisions in the latter part of the nineteenth 
century, which judicially emasculated the various acts 
designed to enforce the Fourteenth and Fifteenth Amendments, 
the Court laid down the doctrine that the Civil War Amendments 
did not authorize the federal government to protect citizens 
from each other, but only from discriminatory state legisla-
tion. Under the Court's interpretation, these Amendments 
gave protection only when such legislation discriminated be-
cause of race or color, and that such protection was avail-
able only for civil and not social rights. 1 
The Legal Tender Cases. These cases concern the post-Civil 
War legislation regarding the payment of debts in treasury 
notes or greenbacks. In the ~ case the Court held the 
Lega l Tender Acts constitutional, thus reversing a contrary 
decision of a year earlier. 2 
.Santa Clara County v. Southern Pacific Railroad, 118 u. s. 
394 (1886). This case is interesting in . that for the first 
time the Court expressly recognized that a corporation is a 
11person" within the meaning of the Fourteenth Amendment, a 
definition the Court had been hinting at for some time. 
Period 1901 to 1932 
The Insular Cases. These cases cleared the way for further 
imperialism, the Court holding that the Constitution did not 
1Morison and Commager, lac. cit., II, .51-52. 
2Knox v. Lee, 12 Wallace 457 (1871), reversed Hepburn 
v. GriswOIG; 8 waiTace 603 (1870). 
follow the flag. 1 Thus, the territories acquired as a result 
of the Spanish-American War, and by acts of Congress, were 
subject to the will of Congress. In the decision, the Court 
defined our insular possessions as being of two categories, 
namely incorporated and unincorporated. 2 
Northern Securities Co. v. United States, 193 U. s. 197 
(1904). Here we have the case that did more than any other 
to establish President Theodore Roosevelt's reputation as a 
"trust-buster." In a suit brought by the government under 
the Sherman Anti-Trust Act to prevent Harriman's attempt to 
consolidate all railroads eventually under a single control, 
the Supreme Court, in a five to four decision, upheld the 
government's case. It held that the Act was applicable to 
holding companies, and thus showed for the first time "that 
this law had teeth in it."3 By upholding the government's 
position, the Court in effect reversed the doctrine of the 
Knight case. 
Standard Oil Co. v. United States, 221 U. s. 1 (1911). The 
Supreme Court, in this and the American Tobacco co. case,4 
dissolved both corporations, adjudging them to be combina-
tions in restraint of trade under the Sherman Anti-Trust law. 
lThe Insular Cases include De Lima v. Bidwell, 182 
u. s. 1 (1901); Hawaii v. Mankicki,-r9o-D: s. 197 (1903); 
Dorr v. United States, 195 u.s. l38 (1904); and Rasmussen v. 
united States, l97 u. S. 516 (1905). 
2Morison and Commager, !2£• cit., II, 341-43. 
3warren, loc. cit., II, 711. 
4221 u. s. 106 (1911). 
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But at the same time the Court, adopting the "good" and "bad" 
trust theory of Roosevelt, laid down its famous "rule of 
reason. 11 Under this doctrine the Government should prose-
cute only those combinations suspected of an "unreasonable" 
restraint of trade. 1 
The Danbury Hatters Case (Loewe v. Lawlor), 208 u. s. 274 (1908). 
The Danbury strikers had carried out a successful boycott 
against a hat company, and the Company sued the Union, alleg-
ing restraint of trade under provisions of the Sherman-Anti-
Trust Act. The Supreme Court upheld the Company and the 
Union had to pay triple damages. Almost thirty years later, 
during the New Deal, the Court, in a series of decisions, 
broadened the scope of the interstate commerce clause, thus 
reversing the doctrine of the present case. 2 "The Sherman 
Anti-Trust Act, wishy-washy though it was," says Dr. Thomas 
Bailey, "in restraining trusts, had been unusually effective 
in crushing labor organizations. n 3 
Duplex Printing Press Co. v. Deering, 254 U.S. 443 (1921). 
The Clayton Anti-Trust Act of 1914 contained a special arti-
cle forbidding the use of the injunction in labor dispute 
cases, except to prevent "irreparable injury; 11 but in this 
case the Court e~fectively emasculated the article, and the 
1warren, loc. cit., II, 711. 
2William A. Hamm, From Colony to World Power (Boston: 
D. c. Heath & Co., 1953), p. 591. 
3Thomas A. Bailey, The American Pageant (Boston: 
D. c. Heath & Co., 1956), p. 695. 
use of labor injunctions continued. 1 The Court also banned 
secondary boycotts. Even state legislation in favor of labor 
unions found rough going. In 1922 the Court held that an 
Arizona statute outlawing the use of labor junctions was un-
constitutional. 2 
Hammer v. Dagenhart, 247 U • . S. 251 (1918). This is another 
very important case in which the Court was to influence the 
social-welfare development of the nation in a very conscion-
able area. When Congress attempted to legislate against 
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child labor by regulating it under the guise of the interstate 
commerce clause, the Supreme Court, in a five to four deci-
sion, with Holmes rendering his famous dissent, held the law 
invalid. The Court said the Act was not a regulation of 
interstate commerce, but was instead deemed to be a regula-
tion of manufacturing, and as such encroached upon the re-
served powers of the states contrary to the Tenth Amendment. 3 
Bailex v. Drexel Furniture Co., 259 U. s. 20 (1922). In 1919 
Congress again · . tried to prohibit child labor through the 
medium of taxation, but this legislation was also declared 
unconstitutional. As a result of these decisions, Congress 
passed the Child Labor Amendment in 1924, but to date it has 
not been ratified.. 4 
1Morison and Commager, loc. cit. II, 167-68. 
2Truax v. Corrigan, 257 U. s. 312 {1922). 
3Post, DeLancy, and Darby, loc. cit., pp. 228-29. 
4cushman, loc. cit., pp. 383-88. 
Boston University 
School of Education 
Library; 
United States v. Darby, 312 u. S. 100 (1941). Some two dec-
ades later, by upholding the constitutionality of the Fair 
Labor Standards Act, an important bit of New Deal legisla-
t ion, the Court reversed the Dagenhart case, and Holmes• 
dissent again became the basis for a reversal. The Darby 
case seems to eliminate the need for the Child Labor amend-
ment.1 
Lochner v. New York, 198 u. s. 45 (1905}. This is another 
in a series of cases wherein the Court further restricted 
labor while at the same time disputing the right of the 
sta tes to regulate wages and hours of work. The Court in-
validated a New York statute which attempted to fix a maxi-
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mum ten hour day for bakers. Cushman calls attention to two 
important factors in the Lochner case. First, it is the 
earliest and one of the most important cases in which the 
Supreme Court invalidated a state law under the liberty of 
contract phase of the due process clause; and second, because 
it contains Ho~es' dissenting opinion upholding the validity 
of such reform laws. 2 
Schwartz feels that by the time of the New Deal, the 
Court had come to conceive itself as a Supreme Censor of all 
legislation, and t hat t he Lochner case is perhaps the be s t 
example of the Court 1 s new approach in reviewing the validity 
of such legislation.3 The doctrine of the Lochner case has 
1Ibid., pp. 330-41. 
2 Ibid., p. 198. 
3schwartz, The Supreme Court, p. 13. 
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since been repudiated, and the dissenting views expressed by 
Justice Holmes were to forecast the line of reasoning to be 
followed by the Court some decades later. While the doc-
trine was partially discarded in the Muller v. Oregon and 
Bunting v. Oregon cases, only to be apparently revived in the 
Adkins case, the principle of minimum wage and hour legisla-
tion was definitely established in the Parrish case. 1 
Muller v. Oregon, 208 U. s. 412 (1908). Oregon passed a ten 
hour day law for women, and the Court upheld its validity. 
And in Bunting v. Oregon, 2 the Court also upheld an Oregon 
ten hour day applicable to industrial employees generally. 
In both these cases the Court was assisted by briefs prepared 
by Justice Brandeis before his elevation to the bench.3 
Adkins v. Children's Hospital, 261 U. S. 525 (1923). In 
spite of its apparent favorable reception of the Oregon leg-
islation, the Supreme Court held the minimum wage law passed 
by Congress in 1918 for the District of Columbia invalid as 
a denial of due process of law. Once again the Court felt 
that such legislation was an unwarranted abridgment of the 
liberty of contract.4 
West Coast Hotel Co. v. Parrish, 300 U. S. 379 (1937). In 
this important case the Supreme Court expressly overruled the 
lcorwin, loc. cit., pp. 978-80. 
2243 u. s. 426 (1917). 
3cushman, loc. cit., p. 198. 
4corwin, loc. cit., pp. 854-55. 
Adkins case, and with it went the doctrine of the Lochner 
case. In holding constitutional a State of Washington mini-
mum wage and hour law for women and children, enacted in 
1913, the Court rejected the theory that such laws violate 
due process by impairing freedom of contract.l 
Schenck v. United States, 249 u. S. 47 (1919). Freedom of 
speech is protected by the First Amendment, but in this 
famous case arising out of World War I anti-sedition legis-
lation, Mr. Holmes, speaking for a unanimous Court, held 
that 
•••• when a nation is at war many things that might be 
said in time of peace are such a hinderance to its 
effort that their utterance will not be endured so 
long as men fight, and no Court could regard them as 
protected by any constitutional right.2 
Justice Holmes then proceeded to lay down the "clear 
and present danger" te~t to determine the validity of re-
striations upon speech. He said: 
The question in every case is whether the words used 
are used in such circumstances and are used in such a 
nature as to create a clear and present danger that 
they will bring about the substantive evils that Con-
gress has a right to prevent. It is a question of 
proximity and degree.3 
The Schenck case was the first one to come before 
the Court involving the constitutional guarantee of freedom 
of speech. However, in a series of recent cases involving 
the loyalty-security program and the problem of Communists 
lcushman, loc. cit., pp. 206-213. 
2corwin, loc. cit., pp. 297, 773-79. 
3schwartz, American Constitutional Law, p. 248. 
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in the United States, some doubt exists as to the applicability 
of the 11 clear and present dangeru rule. In referring to the 
Dennis case of 1951, Cushman says that it is clear the Court 
does not regard the Holmes test as the one and only formula by 
which free speech and press cases can be decided. 1 On the 
other hand, Schwartz feels that the rule received its most 
striking application in the Dennis case in which the danger 
presented by the eleven Communist defendants to be a danger 
"clear and present. 112 One need not have a crystal ball to 
foresee a continuing conflict between the freedoms of speech 
and press and the problems of the nation's security. 3 
Gitlow v. New York, 268 u.s. 652 (1925). The doctrine of 
this case has become basic in constitutional law, and is 
one vitally influencing the future development of this nation 
in the field of civil liberties. It has lost much of its 
original importance as a case concerned with anarchy and 
syndicalism, and has assumed instead a greater stature for 
its application of the "rights and liberties" clause of the 
Fourteenth Amendment as embodying the liberties of the First 
Amendment. 
Gitlow was convicted under a New York Anarchy Act 
lcushman, loc. cit., p. 397. 
2schwartz, American Constitutional Law, pp. 251-54. 
3other cases include Whitney v. California, 274 
U. S. 357 (1927), Abrams v. United States, 250 u. s. 
616 {1919), and Pierce v. United States, 252 u. s. 239 
{1920). 
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for distributing Communist literature. Almost a hundre d 
years earlier, the Supreme Court had decided that the Bill of 
Rights operated to restrain the federal government alone and 
not the states.l But in 1925 the Court held, for the first 
time, that 
•••• freedom of speech and of the press--which are pr o-
te cted by the First Amendment from abridgment by Congress--
are among the fundamental rights and 'liberties' pro-
tected by the due process clause of the Fourteenth 
Amendmen t from impairment by the states. Freedom of 
religion, of assembly, and the right to secure assistance 
of counsel are likewise protected.2 
This new definition of liberty in the due process 
clause of the Fourteenth Amendment, according to Cushman, 
has resulted in the Supreme Court invalidating a number of 
state laws which have infringed on basic civil liberties. 
"Under the new rule, the Fourteenth Amendment now forbids the 
states to do many of the things which the Bill of Rights has 
always forbidden the federal government to do."3 He goes on 
to point out, however, the "First Amendment rights are of 
course, not absolute and never were intended to be so. They 
are relative, in the sense that they are limited by the 
co-existing right of others (as in the matter of libel), and 
by the demands of national security and public decency. n4 
lBarron v. Mayor and City Council of Baltimore, 7 
Peters 243 (1833). 
2Post, DeLancy, and Darby, loc. cit., pp. 80-81. 
3 Cushman, lee. cit., p. 113. 
4Robert E. Cushman, Civil Liberties in the United 
States (Ithaca: Cornell University Press, 1956), p. 2. 
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The Gitlow case has been all too frequently overlooked 
or slighted by American history textbook writers. Yet it is 
basic to the F'irst Amend..11ent civil liberties which, during 
recent years, have become so important in our way or life. 
It is on the doctrine of the Gitlow case that such funda-
mental questions of civil liberties as freedom of religion 
and of the press, as well as that of religious instruction in 
the public schools are squarely based. 
Near v. Minnesota, 283 u. s. 697 (1931). Involved in this 
case was the issue of the freedom of the press, as the State 
of Minnesota had passed restrictive legislation pertaining 
thereto. The Supreme Court ruled that the rights and liber-
ties clause of the F'ourteenth Amendment embodied the freedom 
of the press guarantee of the First Amendment, and under the 
doctrine of the -Gitlow case, was applicable upon the states.1 
Pierce v. Society of Sisters,- 268 U. s. 510 (1925). In this 
case, the Court held that the Oregon statute requiring all 
children within certain age limits to attend public schools 
was in violation of the 11 due process" clause of the Four-
teenth Amendment, and therefore unconstitutional.2 
Myers v. United States, 272 u. S. 52 {1926). An interesting 
case as the issue involved was the authority of the Presi-
dent to remove federal executive officers. The decision 
seemed to give the President very broad powers, extending 
1cushman, Leading Constitutional Decisions, 
pp. 111-121. 
2Ibid., p. 144. 
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into the great independent agencies, such as the Interstate 
Commerce Commission. However, approximately one decade 
later, in Rathburn v. United States, the Court restricted 
the President's removal power to executive offices.l The 
Court's decision was based on the "separation of power" 
doctrine.2 
Period 1933 to Present 
New Deal Legislation 
Schechter v. United States, 295 U. s. 495 {1935). Known as 
the "Sick Chicken Case, 11 the Supreme Court sounded the death 
knell~ to President Franklin Roosevelt's National Industrial 
Recovery Act, when in a unanimous decision, it held the law 
conferred an illegal delegation of legislative power upon 
the President. 3 Earlier, the Court in the 11Hot Oil Case, 11 
had said that the oil control provisions of N.R.A. were il-
legal for the same basic reasons. 4 The blue eagle codes of 
the N.R.A. had already pretty well broken down when the 
Court knocked the foundations out from under the Act, and 
not too many wet eyes were to be found at its funeral. 
United States v. Butler, et al., Receivers of Hoosac Mill 
Corp., 297 U. S. l {1936). The Agricultural Adjustment Act 
of 1933, known as the A. A. A., relied for its legality upon 
235-44. 
1295 u. s. 602 (1935). 
2cushman, Leading Constitutional Decisions, pp. 
3Morison and Commager, loc. cit., II, 595-99. 
4panama Refining v. Ryan, 293 U. s. 388 (1935). 
the delegated powers of Congress to tax and to spend money. 
The Supreme Court, in a six-to-three decision, declared the 
Act unconstitutional. The processing taxes imposed by the 
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Act were held not to be taxes in the proper sense, as they 
were levies placed upon one class for the benefit of another. 1 
In this case, the Court construed, for the first time, the 
"general welfare" clause of the Constitution, and the scope 
of Congressional power to spend money. 2 In striking down 
the A.A.A.,the Court struck perhaps its severest blow to the 
New Deal, and according to Commager, this decision was in a 
large part responsible for Roosevelt's demand for judicial 
reform. 3 
But three years later, the Supreme Court in Mulford 
v. Smith, 4 held the second A.A.A. valid. Two things are of 
importance in the second A.A.A. case. First, the so-called 
"Roosevelt Court'' rendered the decision; and second, the 
latter act was based on the commerce clause rather than the 
taxing power of the Constitution. 5 While the Court held the 
second A.A.A. valid, it did not specifically find agricul-
ture as coming within the definition of the commerce clause 
1Henry Steele Commager, (ed.), Documents of American 
History (3rd ed.; New York: F. s. Crofts & Co., l947), 
pp. 426-35. 
287-88. 
2cushman, Leading Constitutional Decisions, pp. 
3commager, loc. cit., p, 426. 
4307 u. s. 38 {1939). 
5Post, Delancy and Darby, loc. cit., pp. 204-211. 
until 1955. 1 That year the Court laid to rest this ghost 
of the first A.A.A. case by categorically declaring that the 
regulation of agriculture was within the federal power under 
the comnerce clause of the Constitution. 2 
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The Gold Clause Cases. 3 To stabilize the currency, Roosevelt 
obtained a Joint Resolution from Congress repudiating all 
contracts, public and private, requiring payment in gold, and 
depreciated the gold content of legal tender. The Govern-
ment's action was contested in court, and when the cases 
reached the highest tribunal, the Court, by a five-to-four 
vote, upheld the position of the Government. 4 
Carter v. Carter Coal Co. et al., 298 u. s. 238 (1936). In 
this decision the Court held the Guffey-Snyder Bituminous 
Coal Conservation Act of 1935 unconstitutional as an unlawful 
delegation of power by Congress, as well as a matter not 
coming under the interstate commerce clause. Production it-
self was viewed as being a purely local matter and subject 
therefore only to state legislation. Even the labor provi-
sions of the Act, said the Court, fell primarily upon manu-
facture and not upon commerce. The Court considered the 
1Maneja v. Waialua Agricultural Co., 349 u. s. 254 
(1955). 
2schwartz, The Supreme Court, pp. 36, 50-51. 
3Norman v. Baltimore and Ohio Railroad Co. 294 
u. s. 240 (1935), and Perry v:-ITnitea ·states, 2~ u. s. 
330 (1935). 
4 Post, DeLancy and Darby, !££• £!!., 
p. 172. 
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relationship between employer and workmen in the coal industry 
did not directly affect interstate commerce and therefore 
could not be regulated by Congress.l But in subsequent deci-
sions, the Court began to broaden its definition of the com-
merce clause, and by 1955, even agriculture was . to come under 
it. 2 By 1940, the complexion of the Court had changed, and 
the Court found the provisions of the Bituminous Coal Act of 
1937 valid. 3 This latter legislation did not contain the 
labor provisions with respect to price-fixing, which previously 
had been found illegal. 4 
National Labor Relations Board v. Jones and Laughlin Steel 
Cor p., 301 U. S. 1 {1937). This is perhaps one of the most 
important decisions holding valid New Deal legislation, for 
by upholding the constitutionality of the Wagner Labor Rela-
tions Act, the National Labor Relations Board was established. 
Thus the Supreme Court approved the first thorough-going and 
genuinely regulatory federal act to deal with the relations 
between capital and labor. 5 The importance of the case 
cannot be overestimated, not only because of the federal 
government's entrance into the field of labor relations, but 
1cushman, Leading Constitutional Decisions, p. 351. 
2schwartz, The Supreme Court, pp. 30-37. 
3sunshine Anthracite Coal Co. v. Adkins, 310 u. s. 
381 (1940). ------
4schwartz, The Supreme Court, p. 36. 
5cushman, Leading Constitutional Decisions, pp. 
348-62. 
also because of the extremely powerful administrative board 
that it established. 
The Social Security Cases. In the Steward Machine Case, and 
two others, the Supreme Court upheld the validity of the 
social security legislation of the New Deal.l The Court 
based its decision on the ground that the purpose of such 
social legislation fell within the scope of the general 
national welfare clause of the Constitution, and that the 
taxation power of the federal government could be used for 
such purpose.2 Although the Court did not override the doc-
trine of the Butler case (A.A.A.), it laid the groundwork 
for its being discarded in the Darby case. 3 In that case, 
supra, page 52, the Court not only reversed the Dagenhart 
doctrine regarding child labor, but also of equal importance 
is the Court's enlargement of the commerce clause. By its 
decision, the Court in the Darby case, made Congress the 
guardian of interstate commerce, and in fact, its only 
guardian. The basic doctrine of the case, says Cushman, 11 is 
that it is the right and the duty of Congress to see to it 
that the facilities of interstate commerce are not used, by 
anyone, in any manner, to do any kind of harm. n4 
1steward Machine Co. v. Davis, 301 u. s. 548 (1937); 
Helvering v. Davis, 30l u. s. 6l9 {1937); and Carmichael v. 
Southern Coal and Coke Co., 301 u. s. 495 (1937). 
2Post, DeLancy and Darby, loc. cit., pp. 239-50. 
3cushman, Leading Constitutional Decisions, p. 289. 
4 Ibid., pp. 330-41. 
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~Building and Loan Association v. Blaisdell, 290 U. s. 
398 (1934). During the early part of the New Deal, the con-
servative Supreme Court, in a five-to-four decision, held 
that the Minnesota Mortgage Moritorium Act was valid as an 
emergency measure for a condition so grave as to warrant an 
exercise of the police power of the state.l 
Railroad Retirement Board v. Alton Railroad Co., 295 U. s. 
330 (1935). The Court was unable to find a reasonable rela-
tionship between pensions and the promotion of efficiency in 
interstate commerce, and therefore voided the retirement 
act. 2 
Ashwander et al. v. Tennessee Valley Authority, 297 u. s . 
288 (1936). In 1933 Congress passed the TVA Act, and its 
constitutionality was, of course, tested in the courts. The 
Supreme Court in the present case, upheld the right of TVA to 
sell surplus power, and subsequently refused to reverse a 
District Court's decision upholding its constitutionality.3 
Electric Bond and Share Co. v. Securities and Exchange Com-
mission, 303 u. s. 419 (1938). Two important New Deal legis-
lative acts creat ed the Securities and Exchange Act of 1934 
and the Public Utilities Act of 1935. In a series of cases, 
including the North American Co. and American Power and Light 
Co. cases of 1946,4 as well as the present one, all major 
libid., pp. 223-31. 
2commager, loc. cit., pp. 485-88. 
3Ibid., pp. 437-42. 
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4North American Co. v. S.E.c., 327 u. s. 686 (1946), 
and American Power and Light Co. v. S.E.C., 329 u. s. 90 (1946). 
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provisions of these two acts have been sustained. The Court 
relied on the doctrine of the Gibbons v. Odgen case in uphold-
ing the constitutionality of the legislation.l 
Religious Freedom and the Public Schools 
West Virginia State Board of Education v. Barnette, 319 u. s. 
624 (1943). In the second Jehovah's Witnesses case, the 
Court overruled its 1940 decision requiring compulsory flag 
salutes in the public schools. The decision is based on the 
right of religious freedom, and is one in a series of cases 
during the past two decades involving attempts to restrict or 
re s train the free exercise of religious beliefs.2 
Girouard v. United States, 328 U. s. 61 (1946). In this case 
the Supreme Court acknowledged that even in time of war a 
person may truly support our institutions though he stops 
short of using weapons. 3 Thus, the Court recognized the re-
ligious basis of the conscientious objector, and overruled 
the World War I cases of Schwimmer and Macintosh.4 
Religion in the public schools. Whether religion should be 
taught in the public schools has been, and remains, a very 
controversial subject. Nevertheless, the separation of Church 
131-44. 
1car.Win, loc. cit., pp. 150-51, 270, 552. 
2cushman, Leading Constitutional Decisions, pp. 
3nouglas, loc. ~it., p. 109. 
4cushman, Civil Liberties in the United States, pp. 
94-99. The two cases overruled were Schwimmer v. United States, 
279 U. s. 644 (1929), and Macintosh v. United States, 283 
u. s. 605 {1931). 
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and State is a fundamental .principle of our form of govern-
ment. Discussion of the subject, controversial though it be, 
seems essential in any secondary American history textbook. 1 
The Supreme Court has played a leading part in determining 
what constitutes aid to religion in the tax-supported schools, 
for it was the Court that construed the First Amendment as 
applying also to the states. In referring to the First 
Amendment, Cushman has this to say: 
The First Amendment not only forbids Congress to pro-
hibit the free exercise of religion, it also forbids 
Congress to make any law "respecting an establishment of 
religion"--a clause designed to guarantee the separation 
of church and state. Vfuile Congress itself has passed 
no law which could be seriously interpreted as an estab-
lishment of religion ••••• there has been a series of im-
portant cases dealing with religion in the public schools 
in which the Supreme Court has held that the establish-
ment-of-religion clause is also a restriction upon the 
states by reason of its inclusion in the due process 
clause of the Fourteenth Amendment, and it has proceeded 
to say what that clause means.2 
These decisions demonstrate the importance of the 
Gitlow case previously discussed. In dealing with the question 
1 rn discussing this problem and the attempts to re-
strict the discussion of controversial subjects, Arthur and 
David Bining have this to say. "Real democracy cannot be 
taught in such a way. It must be taught by democratic 
methods--giving each one the right to question, to find out, 
and to evaluate ••••• In our form of government, each citi-
zen must play his part; but if he is ignorant, he plays a 
poor part. Vfuen the number is large, the way is paved for 
demagogues and for mass hysteria. Democracy demands an 
electorate that is able to choose wisely . Herein lies a 
challenge to the social studies program." Arthur C. Bining 
and David H. Bining, Teaching the Social Studies in Secon-
dary Schools, (3rd ed.; New York: McGraw-Hill Book Company, 
Inc., 1952), pp. 185-86. 
2cushman, Civil Liberties in the United States, pp. 
99-100. 
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of religion and the public schools, the Court has evoked three 
doctrines which are discussed below. In all cases, the Court 
has been unanimous in regarding the separation of church and 
state. The question that arises is just what constitutes aid 
to religion. 
The Child or Pupil Benefit Doctrine. In Everson v. Board of 
Education, 330 u. s. 1 (1947), the Court, in a five-to-four 
decision, held that the spending of tax funds for free bus 
transportation for parochial schools as well as public school 
children was valid on the grounds that the payments were an 
aid, not to religion, but to the children. This doctrine has 
been dubbed the "Child-benefit theory."1 But in the Everson 
case, as Cushman points out: 
The Court was unanimous in stating that the states are 
forbidden to extend aid to religion directly or indi-
rectly. It spoke of the wall of separation between 
church and state created by the First Amendment and 
made applicable to the states through the Fourteenth 
Amendment. 2 
And Edward Dumbauld, in analyzing this decision, em-
phasizes the strong dissent of Justice Jackson. He quotes 
Jackson as disposing of the "pupil-benefitu theory by say-
ing: "The State cannot maintain a Church and it can no more 
tax its citizens to furnish free carriage to those who 
h n3 attend churc •••• Perhaps the question of bus transpor-
Lcushman, Leading Constitutional Decisions, pp. 144-62. 
2cushman, Civil Liberties in the United States, 
pp. 100-101. 
~dward Dumbauld, The Bill of Rights and What It Means 
Today (Norman: University oi Oklahoma Press, 195'/), pp. 10'7-108. 
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tation will be settled if and when the present Augusta, 
Maine, case reaches the Supreme Court. 
The Released-Time Program. In McCollum v. Board of Educa-
tion, 333 U. s. 203 (1948), the Supreme Court examined the 
released-time program set up in the Champaign, Illinois 
schools whereby the children whose parents so desired, were 
released from regular school for one hour a week to take 
classes in religious instruction. These classes were held 
in the school buildings, and the school administration 
machinery was used to make the program operate. By an 
eight-to-one decision, the Court declared that the "released-
time" program was an unconstitutional grant of aid to re-
1 ligion. 
The Dismissed-Time Program. In 1952, in the case of Zorach 
v. Clauson, 343 U. s. 306, the Court, in another split de-
cision, upheld the New York City dismissed-time program. 
Under this plan the students, with their parents' consent, 
were excused from school for the purpose of going elsewhere 
for religious instruction. Those pupils not going to 
religious classes were kept in school for study. No 
public property or tax funds were used for the religious 
instruction. 2 While Schwartz recognizes the difference be-
tween the McCollum and the Zorach cases, he wonders whether 
even it (the Zorach case) 11 is free from the type of inter-
relationship between church and state that the First Amend-
1cushman, Civil Liberties in the United States, 
pp. 102-103. 
2cushman, Leading Constitutional Decisions, p. 146. 
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ment attempted to prevent. 111 
Justice Douglas says that the "public schools are not 
the proper agencies for religious education, though there is 
no constitutional reason why the state cannot adjust the sched-
ules of the public schools to allow time for the students to 
get religious instruction elsewhere.rr2 But as E. Summers 
Sheffey, in an article in the Virginia Law Review, indicates, 
Justice Douglas in his opinion in the Zorach case, still 
considers the McCollum case as the law of the land. Sheffey 
t hen goes on to say, "the Supreme Court decisions make it 
fairly plain that any use of property or funds for r e ligious 
purposes, no matter how small, constitutes an aid to reli-
gion. 113 
Civil Liberties Cases 
Military Authority Over Civilians. Two important recen t 
cases have defini t e l y limi t e d the military authority over 
civilians. In Toth v. Quarles, 350 u. s. 11 (1955), the 
issue i nvolved was whether the military, under provisions of 
t he Uniform Code of Military Justice, had jurisdiction to 
try a former serviceman who had been discharged and was 
therefore a civilian. The Court denied this authority to 
the military, holding that provision of the code t o be un-
1schwartz, The Supreme Court, pp. 262-63. 
2Douglas, loc. cit., p. 139. 
3E. Summers Sheffey, "The First Amendment and Dis-
tribution of Religious Literature in the Public Schools," 
Virginia Law Rev iew, XLI, (October, 1955 ), 802. 
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constitutional. 1 
In Reid v. Covert, 354 u. s. 1 (1957), the Court 
reversed its decision of one year earlier, and held that 
Congress had no power to subject a civilian to trial by 
court-martial in time of peace. "Under our Constitution," 
said the Tribunal, ncourts alone are given the power to try 
civilians for their offenses against the United States."2 
Segre gation and Negro Civil Rights. The outstanding case 
involving the segregation question is the recent one of 
Brown v. Board of Education of Topeka, 347 u. S. 483 (1954). 3 
This case, according to Blaustein and Ferguson, was 
•••• the most important legal decision of the twentieth 
century, and it may well have been the most important 
legal decision rendered by an American Court.4 
And Life Magazine wrote that "not in recent times 
has any issue so divided the u. s. people as has the Supreme 
Court's historic decision on segregation •••••• The Court, in 
now interpreting the law, has reversed centuries of tradi-
tion. But most citizens wonder how soon the conflict between 
conscience and custom will be re~olved."5 
u. 
of 
In these cases the Court, after nearly sixty years, 
1schwartz, The Supreme Court, p. 285. 
2Douglas, loc. cit., pp. 193-97. 
3Also decided the same day was Bolling v. Sharpe, 347 
s. 497 (1954) pertaining to segregation in the District 
Columbia. 
4Blaustein and Ferguson, loc. cit., p. ix-x. 
5Life M:agazine, August 27, 1956, p. 114. 
again had squarely before it the question of the constitu-
tionality of segregation per ~--the question of whether the 
"separate but equal" doctrine of Plessy v. Ferguson should be 
affirmed or denied. In a unanimous decision, without a 
single separate concurring opinion, the Court rejected the 
70 
Plessz doctrine and held that segregation in the public 
schools deprived the Negro of the equal protection of the laws 
guaranteed by the Fourteenth Amendment. 1 
The importance of the decision cannot be overlooked. 
It heaped upon the Court glowing acclaim as well as bitter 
denounciation. But of greater importance is its effect on 
future American history. The mores and customs of a people 
cannot, even by a Supreme Court decree, be changed overnight. 
What the Court said and what the Court did on that day in 
May 1954, has caused a deeper schism between North and South 
than any since the Reconstruction days. Blaustein and 
Ferguson put is thusly: 
To the lawyer--and to the historian and political 
scientist--Brown v. Board of Education has yet another 
meaning. It is a case which clearly reveals the role 
of the Supreme Court as the ultimate guardian of 
American civil liberties. In assuming this guardian-
ship, one cannot deny that the Supreme Court has in 
effect rewritten the state constitutions and regional 
laws against the wishes of the people who promulgated 
such constitutions and laws.2 
Perhaps the actual date of the decision, namely 
May 17, 1954, should be included in history textbooks along 
with other important dates. Robert McKay feels that it is 
lcushman, Leading Constitutional Decisions, pp. 432-38. 
2Blaustein and Ferguson, loc. cit., p. 270. 
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a day destined to be written large on the calendar of United 
States history.l Certainly at least, the decision itself is 
of such importance as to warrant citation and full coverage 
in an American history textbook for senior high schools. 
Other decisions of the Supreme Court involving the 
question of Negro civil righ ts include Missouri ~ rel. 
Gaines v. Canada, 305 u. s. 377 (1938), wherein the Court 
ordered the State of Missouri to admit a Negro to a White 
law school within the state instead of requiring attendance 
at a school in an adjacent state. 2 And in Sipuel v. Un i ver-
sity of Oklahoma, 332 u. S. 631 (1938), a case also involving 
admission to a law school, the Court reaffirmed the Gaines 
case.3 By mid-century, the Court began to question whether 
any Negro law school could ever be "equal" under segregation. 
In all these cases, however, the Court gave tacit approval 
to the nseparate but equal" doctrine of the Plessy case.4 
As far back as 1880, the Court, in Strauder v. West 
Virginia, 100 U. S. 303, held that a Negro was entitled to 
be tried by jury from which Negroes have not been excluded 
because of race.5 In 1915 the Court declared unconstitu tional 
1Robert B. McKay, "With All Deliberate Speed," Virginia 
Law Review, XLIII, (December 1957), pp. 1205-45. 
2cushman, Leading Constitutional Decisions, pp. 182-86. 
3Ibid., p. 183. 
4schwartz, The Supreme Court, pp. 270-71. 
5cushman, Leading Constitutional Decisions, 
pp. 170-71. 
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the 11 grandi'ather" clause in the Oklahoma constitution regard-
ing the right to vote. 1 And in Smith v. Allwright, 321 u. s. 
649 (1944), the Supreme Court forced the abandonment of group 
disfranchisement of the Negro through the "J'Jhi te primary. n2 
Regarding restrictive covenants in private contracts exclud-
ing Negroes, the Court in Shelley v. Kraemer, 334 U. s. 1 
(1948), recognized that such agreements between private par-
ties were perfectly legal. However, judicial enforcement 
against Negroes of such contractual agreements by state or 
federal courts makes the government itself a guilty partner 
to such racial discrimination, and therefore violates the 
Fourteenth and Fifth A~endments. 3 
Civil Liberties and the Third Degree. Mallory v. United 
States, 354 u. S. 449 (1957), is another case involving civil 
liberties, and has resulted in a considerable amount of 
criticism of the Court, yet its legal principle seems so~~d. 
The Court reversed the conviction of a confessed rapist be-
cause of "inexcusable detention for the purpose of illegally 
extracting evidence from the accused before arraignment." 
Again the Supreme Court manifested its continued interest in 
preventing coercive police methods. 4 
lGuinn v. United States, 238 u. s. 347 (1915). 
2Post, DeLancy and Darby, loc. cit., pp. 101-111. 
3cushman, Leading Constitutional Decisions, 
pp. 175-82. 
4
"The McNabb Rule-Upshaw Through Mallory," Virginia 
Law Review, XLIII, (October, 1957), pp. 915-32. 
Civil Liberties and National Security. The 1949 conviction 
of the eleven Communists was upheld by the Supreme Court in 
Dennis v. United States, 341 U. S. 494 (1951), when it held 
the Smith Act, under which the defendants were prosecuted, 
was constitutional. This is the case in which the Court 
indica ted that it did not consider Holmes' 11 clear and pres-
ent dangeru rule the only formula by which free speech and 
press cases could be decided.l The Court accepted Judge 
Learned Hand's appellate court definition of the correct 
interpretation of the test to be whether 11 the gravity of the 
'evil', discounted by its improbability, justifies such an 
invasion of free speech as is necessary to avoid the dan-
ger • n2 
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In Jencks v. United States, 353 u. s. 657 (1957), the 
Supreme Court held that a defendant, even an alleged Com-
munist, , was enti tled to have the F.B.I. reports, upon which 
the Government based its case, made available to him. 
Professor Robert . McCloskey, of Harvard University, in dis-
cussing the criticism heaped upon the Court because of this 
decision, said that "among all the cases of the 1956 term 
dealing with subversion, the Jencks v. United States prob-
ably excited the greatest furor for the smallest cause."3 
1cushman, Leading Constitutional Decisio~"~' 
pp. 396-410 . 
2schwartz, The Supreme Court, pp. 314-15. 
~obert G. McCloskey , "Useful Toil or Paths of 
Glory," Virginia Law Review, XLIII (October, 1957), pp. 
803-835. 
r 
It is unfortunate that much of the recent law announced by 
the Supreme Court has involved Communists and other less 
desirable characters. Nevertheless, all persons are pro-
tected under our Constitution. As Justice Brandeis has 
said: 
The greatest dangers to liberty lurk in insidious 
encroachment by men of zeal, well-meaning but with-
out understanding.l 
In Watkins v. United States, 354 U. s. 178 (1957), 
the Court defined and limited the investigative powers of 
Congress, and threw safeguards around a person investigated. 
Justice Douglas says that the procedural requirement of the 
case is designated to protect the right of a witness to re-
main silent in response to an inquiry outside the legisla-
tive competence.2 As a result of the Watkins case, the 
Court has again been severely criticized, and legislation 
has been introducted in Congress to curb the Court's powers, 
a move, the wisdom of which Senat:or Hennings, Missouri, has 
seriously questioned. 3 
Dean Erwin Griswold of the Harvard Law School, in a 
speech delivered before the City Club, Cleveland, Ohio, on 
December 7, 1957, has this to say about the tendency to 
criticize the Court. 
1nouglas, loc. cit., p. 124. 
2Ibid., p. 102. 
~ew York Herald Tribune, May 1, 1958, p. 1. 
The Senator views the proposed legislation as an "irres-
ponsible measure designed to punish the Supreme Court." 
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r 
In recent months, as on many occasions in the past, 
there has been controversy about the Supreme Court. 
Criticism of the Court is ·likely to vary almost 
directly with the extent to which the speaker dislikes 
s ome decision. A standard which, I may observe, is 
likely to have no relation to the soundness of the 
decision. This was shown rather clearly last summer 
when a number of the criticisms showed plainly enough 
that the persons making them had not read the opinions.l 
The power of a state to question a college professor 
was curtailed in Sweezy v. New Hampshire, 354 u. S. 234 
(1957). Justice Douglas, in commenting on this case, has 
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i ndicated the necessity for academic freedom and political 
expression. 2 During recent years, the Supreme Court has been 
vi t ally concerned about infringements of civil liberties.3 
Loyalty-Security Program. Since World War II, the threa t of 
the insidious influence of Communism and its penetration 
within the various agencies of the government itself, has 
become a matter of grave concern. In 1947, President Tr uman 
111Tb.e Functions of the Supreme Court, 11 Harvard Law 
School Bulletin, IX, February, 1958, pp. 3-5, 11-12. 
2nouglas, loc. cit., pp. 112-13. 
3other cases include Konigsber~ v. State Bar of 
California, 353 u. s. 252 (1957), whic reversed uaTiTornia's 
refusal to certify Konigsberg, who had passed the bar 
examination, because of alleged previous Communist sympa-
thies. Recently the Court has been criticized for rul ing 
that a state no longer can legislate on sedition, as that is 
now a federal matter. What the Supreme Court did was to 
aff irm the decision of the Supreme Court of Pennsylvania, 
in Pennsylvania v. Nelson, 350 U. s. 497 (1956), which held 
that the federal government, by the Smith Act, had pre-empted 
the field insofar as it concerned seditious action directed 
against the federal government. The Court noted that the 
President had, on several occasions, requested local law 
enforcement authorities to defer to federal authorities with 
respect t o matters of espionage and subversion. 
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issued Executive Order 9835, establishing the first compre-
hensive federal loyalty program. In 1953, President 
Eisenhower, under Executive Order 10450, extended the Truman 
Executive Order and added "security" to the "loyalty" factors. 
Details of these programs need not be discussed. Sufficient 
to say that several legal decisions have resulted, and the 
problem is not settled. The first important case to be de-
cided under Executive Order 10450, was Cole v. Young, 351 
U. s. 536 (1956), which held that a federal government employee 
could not be discharged without a determination that his job 
bore some relation to the national security. 
Under the Executive Orders pertaining to dismissal of 
employees under the Loyalty-Security program, certain admin-
istrative procedures have been set up which Agencies must 
follow. In the recent case of Service v. Dulles, 1 L. ed 
1403 (1957), the Court directed the re-instatement of Service 
because these proper administrative procedures had not been 
followed. The decision's importance seems to be that under 
well established administrative law principles, administra-
tive procedures established and followed in particular 
classes of cases become "due process of law" which, under 
the Constitution, must therefore be afforded the accused. 
There appears to be no question that the Feder~l Government 
has the right to dismiss questionable employees, whose em-
ployment is connected with national security, provided the 
administrative procedures which have been established are 
followed. The importance of these cases seem to be that 
even in the matters of security, the Court remains the 
guardian of the people and assures that the guarantees of 
the Constitution are afforded to all. 1 
Miscellaneous Cases 
Youngstown Sheet and Tube Co. v. Sawyer, 343 U. s. 579 
(1952). In this case the Supreme Court voided President 
Truman's seizure of a steel mill when the F'ederal Media,tion 
and Conciliation Service was unable to effect a settlement 
of the steel strike. The Court, in reaching its decision, 
re-emphasized the checks and balances that exist between the 
legislative and executive departments of the government, and 
placed a curb upon the President's power which had been 
steadily growing over the past twenty years.2 
It is interesting to note, in connection with this 
case, that President Truman had refused to use the provisions 
of the Taft-Hartley law enacted by Congress.3 
1commander Homer A. Walkup, USNR, "Administrative 
Problems Created by Security Program Interpretations," 
{Unpublished private paper, U. S. Navy, 1957). As an exam-
ple of the magnitude of this problem, Commander Walkup, in 
his paper delivered to a group of Naval legal officers, has. 
cited and discussed over twenty-five decisions which have 
arisen as the result of the anti-sedition and loyalty-secur-
ity programs. 
2cushman, Leading Constitutional Decisions, 
pp. 421-31. 
q;,or a detailed discussion of "Presidential Preroga-
tive and the Steel Seizure Case," see Schwartz, American 
Constitutional Law, pp. 187-206. 
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CHAPTER IV 
ANALYSIS OF TEXTBOOK TREATMENT OF SELECTED TOPICS 
lfffiiCH HAVE BEEN AFFECTED BY DECISIONS 
OF THE SUPREME COURT 
Topics Analyzed.--Ten of the leading textbooks have 
been analyzed in order to determine the treatment given to 
ten selected subjects, of historical importance, which have 
been affected by decisions of the Supreme Court. Leading 
Supreme Court cases, important to the topic discussed, have 
been used in the analysis. As all textbooks examined in 
this study, have in general, included a discussion of the 
more important Court decisions rendered prior to the Civil 
War , only one topic has been selected for analysis for that 
period. It is for the period after the Civil War that most 
of the textbooks show weaknesses, insofar as adequate cover-
age of the more important history-making Supreme Court deci-
sions is concerned. Textbooks A, B, c, D, E, F, G, K, N, 
and 0 were analyzed. 
1. The Eleventh Amendment 
One of the first important constitutional cases de-
cided by the Supreme Court was Chisholm v. Georgia in 1793. 
The decision is important from a historical standpoint in 
that not only was it one of the first cases to come before 
the new Supreme Court, but also because it is the first 
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instance in which the people subsequently overruled the Court 
by enacting the Eleventh Amendment. Considered from either 
a topical or chronological approach, the subject seems worthy 
of mention in any secondary level American history text-
book. 
Subject matter discussed . . . . . . . . . . . . . . . A, B, D, 0 
Case Cited . . . . . . . . . . . . . . . . . . . . . . . . . . . . . A, D 
Resulting Amendment discussed • • • • • • • • • • A, B, D, 0 
Subject matter not covered . . . . . . . . . . . . . c, E, G, K, N 
Passing reference to Amendment only •••• F 
Railroads and 
War to 1900 
Falling within this category is the Court's interpre-
tation of the Fourteenth Amendment and its affect on indus-
trial expansion, the period of railroad building, and the 
attempts at state legislative regulation by means of the so-
called "Granger laws.n The Supreme Court decisions which 
had a decided impact on this period have been grouped under 
(a) The Slaughterhouse Cases, which first interpreted the 
newly enacted Fourteenth Amendment; (b) Munn v. Illinois, 
affirming as it did state regulation of railroads and grain 
elevators, and establishing the fundamental principle of 
government's right to regulate business affected with a 
public interest; (c) The Wabash Case which limited regula-
tion of interstate commerce to the federal government, and 
resulted in the establishment of the Interstate Commerce 
Commission; and (d) the so-called Rate Cases, which drasti-
cally limited the authority of the Interstate Commerce 
Commission. 
Discusses and cites Slaughterhouse 
cases ................•.•.••....•• 
Discusses subject matter without 
citing Slaughterhouse cases •••••• 
Subject matter not covered ••••••••••• 
Discusses subject matter and cites 
Munn, Wabash, and Rate cases ••••• 
Discusses subJect matter, but 
cites Munn and Wabash cases 
A, 0 
B,C,D,E,F,G, K,N 
A,C 
only • • • • • • • • • • • • • • • • • • • • • . • • • . • • • B , D, F , N , 0 
Discusses subject matter in general, 
but cites Wabash case only ••••••• E 
Discusses subject matter of Munn 
and Wabash cases without c1ting 
cases, and does not cover the 
subject matter of the rate 
cases ...........•.......•......•. K 
Discusses briefly and cites the 
Munn and Wabash cases, but 
subject matter of Rate Cases 
not covered •••••• :::: •••••••••••• G 
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3. The Sherman Anti-Trust 
Trusts and Monopo 1es 
to Re !!lila te 
During this period the Federal Government attempted on 
several occasions, by means of legal action, to control the 
growth of trusts and monopolies. While several suits were 
instituted, three are generally discussed in the better text-
books, and cover the subject satisfactorily. These cases 
are (1) the !• c. Knight Case (1895), which attempted to dis-
solve the sugar trust; (2) the Northern Securities Case (1904), 
which started President Roosevelt toward his trust-busting 
reputation; and (3) the Standard Oil and Tobacco Trust cases 
of 1911 wherein the Supreme Court annunciated its famous "rule 
1For an excellent discussion of the Slaughterhouse 
Cases and the Court's interpretation of the newly-rati-
fied Fourteenth Amendment, see Harold Underwood Faulkner, 
.!££· cit • ' p • 414 • 
of reason" regarding trusts, thus giving judicial sanction 
to Roosevelt's theory of "good" and "bad" trusts. 
Discusses the subject matter of all three 
cases and the "rule of reason", and 
cites cases ················•••••••••••• A 
Discusses subject matter of all three 
cases and the "rule of reason," but 
cites only the E. c. Knight case ••••••• C 
Discusses and cites the E. £• Knight and 
Northern Securities Cases, but makes 
no reference to other cases or "rule 
of reason" ••••••••••••••••••••••••••••• D, G 
Discusses subject matter in general, but 
cites no cases, and makes no refer-
ence to "rule of reason" ••••••••••••••• F, 0 
Makes no reference to subject matter of 
§• ~· Knight case, but discusses 
subJect matter of other cases, and 
refers to "rule of reason." No 
cases cited •••••••••••••••••••••••••••• B, E, N 
Passing reference to Northern Securi-
ties suit only. No case cited ••••••••• K 
4. Cleveland's Income Tax Law 
The Wilson-Gorham tariff bill of 1894 contained an 
income tax provision which the Supreme Court, in 1895, de-
clared unconstitutional, although the Court some fifteen 
years earlier had upheld a similar law arising out of a 
Civil War income tax levy. n~e historical significance of 
the Pollack v. Farmers' Loan and Trust Co. case lies in the 
fact that not only was the Court severely criticized, but 
also that the Sixteenth Amendment was to result from this 
decision. 
Discusses subject matter, cites case, 
and resulting Amendment •••••••••••••••• A, 0 
Discusses subject matter and result-
ing Amendment, · but no case cited ••••••• B, D 
Discusses Court's action, but does 
not cite case or resulting 
Amendment •••••••••••••••••••••••••••••• C,E,G,I\:,N 
Subject matter not covered •••••••••••••••·• F 
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5. Earl~ Social-Welfare Legislation (Period 1900-
1932 . 
Primarily considered under this topic are the at tempts 
by the federal and state governments to legislate against 
child-labor, and to enact some form of minimum wage an d hour 
laws. The Supreme Court decisions having a vital effect on 
child-labor legislation include Hammer v. Dagenhart (1918), 
and Bailey v. Drexel Furniture Co. (1922). As a result of 
these two cases, Congress passed the Child Labor Amendment 
in 1924, which to date has not been ratified, and has now 
become pretty much a dead issue as a result of the Supreme 
Court's decision in United States v. Darby (1941), when it 
upheld the constitutionality of the Fair Labor Standa r ds 
Act, an important bit of New Deal legislation, and thu s re-
versed the doctrine of the Dagenhart and Bailey case s. Of 
his t orical significance is the fact that these earlier 
cases definitely retarded child welfare legislation in this 
country. 
In 1905 the Supreme Court brought to a halt an at-
t empt by the State of New York to regulate the hours of em-
ployment for bakers, when in Lochner v. ~York, the Cour t 
held the act unconstitutional. Almost two decades later the 
Cour t voided an attempt by the Federal Government to regu-
l a te minimum wages within the Distri ct of Columbia, by 
de claring in Adkins v. Children's Hospital (1923), that the 
law was an unwarranted abridgment of the liberty of con-
t r ac t . However, earlier, the Court held two Oregon statutes 
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regarding a ten hour day for women, and its subsequent exten-
sion to industrial workers in general, to be valid. These 
cases were Muller v. Oregon (1908), and Bunting v. Oregon 
(1917). But in 1937, in West Coast Hotel Co. v. Parrish, 
the Supreme Court expressly overruled the Adkins case, there-
by laying the foundation for present-day wage and hour legis-
lation. 
Discusses child-labor legislation, 
Court's decisions, proposed 
Amendment, and cites cases •••••••• A, B. 
Discusses child-labor legislation, 
Court's decisions, cites cases 
but does not discuss proposed 
Amendrnen t .. .................. .. .. ~ .,. N 
Discusses child-labor legislation 
in general, but cites no cases, 
and makes no reference to pro-
posed Amendment •••••••••••••••···· D,E,F',G,K 
Court's decisions regarding early 
child-labor legislation not 
covered ••••••••••••••••••••••••••• c, 0 
Subject matter of Darby case dis-
cussed, and case cited .•..•.•.•••• None 
Subject matter of Darby case dis-
cussed, but case not cited •••••••• A,B,C,G,N 
Subject matter of Darby case not 
covered ••••••••••••••••••••••••••• D,E,F,K,O 
Discusses early wage/hour legis-
lation, Court's action, and 
cites cases ••••••••••••••••••••••• A 
Discusses early wage/hour legis-
lation, but cites only 
Lochner Case ••••.••••••••••••••••• D, N 
Discusses ear1y wage/hour legis-
lation in general, but cites 
no cases •••••••••••••••••••••••••• B,E,F,G,K 
Subject matter and Court's action 
not covered ••••••••••••••••••••••• c, 0 
Discusses 1937 decision reversing 
Lochner case and cites case ••••••• None 
Discusses 1937 decision in general, 
but case not cited •••••••••••••••• A,B,G,N 
Does not discuss 1937 decision •••••••• C,D,E,F,K,O 
6. New Deal Legislation 
The histor i cal significance of the Supreme Court 
decisions on New Deal legislation is too obvious to require 
elaboration. This study is interested in two phases of the 
New Deal legislation and the decisions of the Supreme Court 
pertaining thereto. First, the principal New Deal legisla-
tion which the Supreme Court held unconstitutional; second, 
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the important legislation which the Court held constitutional. 
Textbook A, for instance, lists some twenty-two decisions 
pertaining to New Deal legislation. In this analysis, only 
the better known cases are being considered. They 
include: 
First: (New Deal Legislation held unconstitutional) 
Schechter v. United States--(NRA case) 
United States v. Butler (the Hoosac Mill case)--
(AAA case) 
Carter v. Carter Coal Co.--(Guffey Coal Act) 
--
Second: (New Deal legislation held constitutional) 
The Gold Clause Cases--(repudiating the gold 
clause payment requirement in contracts) 
Mulford v. Smith--(second A A A) 
NLRB v. Jones and Laughlin Steel Corp .~~(Wagner 
Labor Relations Act) 
Steward Machine Co. v. Davis--(Social Security) 
Discusses principal New Deal legisla-
tion declared unconstitutional 
and cites all cases •••••••••••••••• A 
Discusses principal New Deal legisla-
tion declared unconstitutional, 
but cites only one or two cases •••• E,N,O 
Discusses principal New Deal legisla-
tion declared unconstitutional, 
but cites no cases ••••••••••••••••• B,C,D,K 
Discusses New Deal legislation de-
clared uncons t itutional in broad 
terms only and cites no cases •••••• F,G 
Discusses principal New Deal legisla-
tion held constitutional, and 
cites all cases •••••••••••••••••••• A 
Discusses principal New Deal legisla-
tion held constitutional, · but 
cites only one or two cases •••••••• N 
Discusses principal New Deal legisla-
tion held constitutional, but 
cites no cases ••••••••••••••••••••• B,C,D,E,K,O 
Discusses New Deal legislation held 
constitutional in broad terms 
only, and cites no cases ••••••••••• F ,G 
7 . Loyalty-Security Problems 
The problems of loyalty and security have become 
since the Second World War of ever-increasing importance. 
Today many millions of Americans are subject to loyalty-
security screening. Law enforcement agencies and Congres-
sional committees are constantly investigating subversive 
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elements within the United States. It is only natural that 
clashes between those zealously (and sometimes over-zealously) 
guarding the Nation's security should clash with the consti-
tutional guarantees afforded American citizens under the 
Constitution. The Supreme Court has, in the past, and con-
tinues to play an extremely important part in guarding 
against unlawful encroachment upon our constitutional guar-
antees. But the question of loyalty-security is not new. The 
Alien and Sedition Acts of 1796 were a direct slap at two of 
our most priceless freedoms guarantee d us by the Bill of 
Rights to the Constitution. In World War I, both the Fed-
eral Government and various state g<ev·ernments enacted 
anti-sedition and anti-syndicalism laws. Under the present 
topic, this study will consider World War I federal and state 
anti-sedition and anti-syndicalism legislation represented 
by three Supreme Court cases, namely: The Schenck ~' with 
its 11 clear and present danger" rule, and the Whitney and 
Abrams cases. Recent loyalty-security problems include the 
Dennis v. United States decision in which the Supreme Court 
upheld the validity of the Smith Act in connection with the 
eleven Communists. Two other important cases should be con-
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sidered in this analysis but have been excluded because their 
recentness precludes their inclusion in some of the text-
books researched. They are the Jencks v. United States 
(1957), and Watkins v. United States (1957L cases which are 
currently creating quite a controversy. 
Discusses WW I legislation, the 
Court's decisions, and the 
"clear and present danger" 
rule, and cites the three cases •••••• A 
Discusses the subject matter in 
general, cites Schenck case, and 
refers to "clear and present 
dangeru rule ••••••••••••••••••••••••• N 
Discusses subject matter in general, 
refers to "clear and present 
danger" rule, but cites no cases ••••• D,K 
Does not discuss Court's decision 
in connection with subject 
matter ••••••••••••••••••••••••••••••• B,C,E,F,G,O 
Discusses conviction of the eleven 
Communists, constitutionality 
of the Smith Act, and cites 
Dennis case •••••••••••••••••••••••••• None 
Discusses conviction of the eleven 
Communists, and the constitu-
tionality of the Smith Act, but 
cites no case •••••••••••••••••••••••• C,D,K,N 
Discusses the conviction of the 
eleven Communists in general 
terms but makes no reference to 
Court's decision or Smith Act •••••••• B 
Does not discuss subject ••••••••••••••••• F,G 
Discusses Truman's loyalty program 
in general, but cites no cases ••••••• E,O 
Textbook published prior to Dennis 
case • . . • . . . • . . . . . . . . . . . . . . . . . . . . . . . . . A 
8. Civil Liberties 
In reviewing the textbook treatment of civil liber-
ties, the Gitlow case doctrine assumes major importance. For 
it was in that case that the Supreme Court laid do\m the 
basis for the doctrine that the "liberties" clause of the 
Fourteenth Amendment embodied the civil liberties of the 
First Amendment, thereby making that portion of the Bil l of 
Rights applicable to the States. Four Supreme CourL decisions 
particularly reflect the historical development of civ il lib-
erties within the United States, have left their imprint on 
the course of American history, and will be analyzed in 
this study. They are: (1) the Milligan case; (2) the Gitlow 
case; (3) Near v. Minnesota (the freedom of the press case); 
and (4) the Barnette case. There are of course other cases 
which also dealt with civil liberties and have played an 
important part in its progress in this country. If any of 
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the textbooks, in discussing the subject of civil liberties, 
cit e or refer to other cases, full credit has been given in 
this analysis. The subject of religion in the public schools, 
and the problem of Negro civil rights, although civil liber-
ties, are not included in this section as they are analyzed 
separately. 
Recent cases that also have had an important bearing 
on civil liberties, and whose doctrines will no doubt influ-
ence future history .include the question of military authority 
over civiliams, and the right of being protected against 
coercive police methods. The limitations of military authority 
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over civiliams was settled in Toth v. Quarles (1955), and Reid 
v. Covert (1957). The right of an accused to prompt arraign-
ment was protected in Mallory v. United States (1957), a 
case in which the Court took a dim view of coercive police 
methods. Because of the newness of these cases, they have 
not been included in the textbook analysis of the civil lib-
erties topic. 
Discusses and cites Milligan case ••••• A,D,N 
Does not discuss subject •••••••••••••• B,C,E,F,G,K,O 
Discusses subject matter of the 
Gitlow case, and cites case(s) •••• A,N 
Discusses subject matter in general 
terms, but cites no case •••••••••• F 
Does not cover subject matter ••••••••• B,C,D,E,G,K,O 
Discusses the freedom of the press 
and flag salute decisions, and 
cites cases ••••••••••••••••••••••• A , 
Discusses subject matter in general, 
but cites no cases ••••••••••••••.• N 
Discusses in very general terms, 
the matter of civil liberties, 
but cites no cases •••••••••••••••• K 
Does not discuss s~bject matter ••••.•• B,C,D,E,F,G,O 
9. Negro Civil Rights 
With the recent school segregation cases, and the 
resulting problems generated by attempts to desegregat e the 
public schools, not only does the Brown case but also the 
Plessy case become extremely important in any attempt to 
interpret and study the trend of American history during the 
past sixty years. When the Supreme Coui•t, in the Plessy 
case, gave legal sanction to the doctrine of "equal but 
separate" facilities, the Court most decidedly influenced 
and channeled the course of American history in a substantial 
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section of the United States, as well as directly affecting 
the lives and progress of a large minority group in the 
country. Bit by bit since 1896 when the Supreme Court 
announced its "separate but equal" doctrine, the Court has 
been whittling away at restrictions imposed upon the Negro, 
but always giving at least tacit approval of the separation 
doctrine. Considering the disproportionally enormous i mpact 
the Negro problem has had on American economic, social, and 
political development during the twentieth century, it is 
rather surprising to see the number of American history senior 
high school textbooks that either completely ignore the part 
played by the Supreme Court, or give it only minor treatment. 
How can any standard textbook ignore a topic of such im-
portancer 
In analyzing the treatment given the subject of 
Negro civil rights by the various textbooks , three categories 
of Supreme Court cases have been selected, as follows: 
(1) The emergence of "Jim Crowism" in the latter part of the 
Nineteenth Century, and especially the Plessy v. Ferguson 
case with its doctrine of "separate but equal" facilities; 
(2) the decisions of the twentieth century, specifically in 
connection with the franchise to vote; admission to graduate 
study at Vfuite colleges; elimination of restrictive coven-
ants in real property; and segregation on interstate commerce 
transportation, (The leading cases on these subjects include 
Smith v. Allwright (1944); Gaines v. Canada (1938); Sweatt 
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v . Painter (1950), and Sipuel v. University of Oklahoma (1948); 
Shelley v. Kraemer (1948), and Henderson v. United States 
(1950); and (3), The School Segregation Cases of 1954, 
namely Brown v. Board of Education , and Bolling v. Sharpe. 
Discusses early civil rights cases, 
"Jim Crowism," and cites Plessy 
case and "separate but equal" 
Doctrine ••••••••••••••••••••••••••• D 
Discusses subject matter in general, 
but does not cite Plessy case •••••• A,B,N 
Does not cover the subject matter •••••• C,E,F,G, K,O 
Discusses Recent Negro civil rights 
gains, and cites cases ••••••••••••• A,B 
Discusses the subject matter in 
general, but cites no cases •••••••• F,K,N 
Subject matter not covered ••••••••••••• C,D,O,E ,G 
Discusses the School Segregation 
decision of 1954 and cites 
Bro'lJV!l case • • • • .. • • • • • • • • • • • • • • • • • • • • D 
Discusses the 1954 school s egre-
gation cases ' in general, but 
cites no cases •••••••••••••••••••••• C,E,K,N,O 
Passing reference only to 1954 
segregation case •••••••••.••••••••• G 
Textbook published prior to 
decision ••••••••••••••••••••••••••• A,B,F 
10. The Problem of Religion in the Public School 
One of the more controversial subjects in the United 
States today involves the question of federal aid to educa-
tion and the use of tax funds to support or assist parochial 
schools. Whatever one's religious beliefs may be, the fact 
remains that the tJni ted States was founded upon the princi-
pal of separation of church and state. Under the Constitu-
tion, it is quite obvious that the federal government cannot 
aid or establish any specific religion. Since 1925, when 
the Supreme Court held in the important Gitlow case, that the 
civil liberties of the First Amendment were incorporated in 
the Fourteenth Amendment and hence applicable to the states, 
the doctrine of complete separation of church and state is 
likewise the law of the land insofar as expenditure of state 
funds in aid of any religion is concerned. The historical 
significance of the Supreme Court cases on this subject can 
be seen in its affect on preventing the passage of any fed-
eral aid to education bill by the Congress. Ten years ago 
the late Senator Taft introduced such legislation which to _ 
date has been effectively sidetracked, primarily because of 
the religious and the segregation questions. During the 
past decade, three Supreme Court decisions on the subject of 
religion and the pmblic schools deserve consideration. They 
are: (1) the "child-benefit" doctrine handed down in the 
Everson v. Board of Education case in 1947; ( 2) the "He-
leased-Time" program declared unconstitutional in McCollum 
v. Board of Education (1948); and (3) the nDismissed-Time" 
program which the Court held valid in a split decision in 
Zorach v. Clauson (1952). 
Discusses the subject of religion 
in the public schools and 
cites the cases •••••••••••••••••••• B 
Discusses the problem in general, 
but does not cite cases ••••••••••••• None 
Does not cover the subject ••••••••••••• C,D,E,F,G,K,N,O 
Textbook published prior to 
decisions •••••••••••••••••••••••••• A 
Summary.--Topic 1. Only four textbooks discuss the 
subject matter and cite the Decision ·of the Supreme Court. 
Topic 2. None of the texts discusses and cites the 
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Slaughterhouse Cases, and only two cover the subject matter. 
Nine of the textbooks cite either the ~ or Wabash, with 
two books citing both cases plus the Rate Cases. One text-
book apparently did not consider the decisions of the Court, 
which so effectively muzzled the Interstate Commerce Commis-
sion, to be of sufficient importance to mention the matter. 
Topic 3. Five textbooks mention the "rule of reason," but 
only one of them mentions all three cases, and . on~y three 
others mention any one of the cases involved. 
Topic 4. Four of the textbooks discuss the Court's action 
and either cite the case and refer to the Sixteenth Amend-
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ment, or while not citing the case, does refer to the Amend-
ment. Five of the texts do not refer to the resulting Amend-
ment, and one does not cover the subject. 
Topic 5. Two of the textbooks not only refer to the Court's 
decision on child-labor legislation, but cite the cases in-
volved and discuss the proposed amendment. Five of the 
textbooks, while discussing the subject matter in general, 
make no reference to the proposed amendment, nor do they cite 
any cases. Two of them do not cover the subject. vVhen it 
comes to the Supreme Court decision which subsequently re-
versed its earlier doctrine, five of the books did not cover 
the subject.l 
lArthur c. and David H. Bining point out the fallacy 
of studying a topic up to a point where it happened some years 
ago and then leaving a pupil without an understanding of its 
significance today. This same logic can be applied when dis-
cuss ing a subject, such as child-labor, during the early part 
of the twentieth century, referring to the Supreme Court ae-
claring it unconstitutional, and then not carrying the matter 
forward to show what a later Court held, and What the situation 
is today. Arthur C. and David H. Bining, loc. cit., pp. 76-77. 
On the matter of wage and hour legislation, three 
tex tbooks cited at least one of the cases involved, wnile two 
did not cover the subject. When it came to the more recent 
decision of the Court r eversing its earlier position, six of 
the textbooks failed to mention the matter. 
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Topic 6. While the subject of Supreme Court's reaction to the 
New Deal legislation, including the Court packing attempt, is 
covered to some degree by all textbooks, only four mention 
any of the cases declaring New Deal legislation unconstitu-
tional, and only two of the texts cite any cases upholding 
New Deal measures. Yet some of these decisions reversed long-
standing doctrines which had for years helped direct the 
course of American history. In passing, it is interesting to 
note that very few of the textbooks mentioned Justice 
Holmes' dissents , although many of them became the law when 
the Court began upholding the New Deal legislation. In fact, 
several of the books failed to mention Justice Holmes at all. 
Topic 7. The problems of loyalty and security are of para-
mount impor.tance today, and may well be referred to as "hot" 
subjects affecting millions of Americans.1 Yet six of the 
textbooks fail to mention the World War I legislation and the 
lnchief Justice Warren has recently pointed out that 
the security procedures set up to protect the federal govern-
ment have been extended to the point where more than eight 
million Americans must undergo them; and that as the system 
expands, every one is more closely affected by the balance 
we strike between security and freedom •• " The article goes 
on to point out that when the families of these eight million 
are included, the figure may be as high as 20,000,000. 
"Book Review Section," Virginia Law Re view, 42, (January, 
1956), p. 123 ., 
Court ' s "clear and present danger" rule. While s even of the 
textbooks mention the trial of the eleven Communists , and 
t wo others make brief reference to Truman's loyalty program, 
only four of the texts discuss the Smith Act and its con-
stitutionality, and none of them cites the case involved. 
Topic 8. Although the Supreme Court has manifested an in-
creasing concern in the matter of civil liberties, seven 
textbooks did not mention the subject matter of the Milligan 
case. In general, textbook authors have apparently missed 
the significance of the Gitlow case for only three discuss 
the subject, two citing the case. Seven of the texts do 
not cover the subject matter. When it comes to the other 
civil liberties such as freedom of the press and freedom 
of religion, seven of the textbooks fail to cover the sub-
ject. 
Topic 9. In 1954, the Supreme Court rendered what has been 
termed as the most important decision in the twentieth 
century, and possibly in the entire history of the Court.l 
.Although sev.en of the textbooks analyzed have been revised 
since that date, only one of them cites the Brown case by 
name. One textbook, revised in 1 958, devotes exactly four-
teen words to the 1954 segregation cases. If anyone should 
question the impact of the Court's decision on American 
h istory, let him consider t h e Tennessee and Little Rock 
lBlaustein and Ferguson, loc. cit., p. 
ix. 
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incidents, the massive resistance policies and the threat to 
public schools in many Southern States, such as Virginia, 
and the use of federal troops to enforce a "court order." 
"In the whole history of the Supreme Court of the United 
States," says James Kilpatrick, "no single decision has had 
an immediate impact more profound thanthis one, or created 
more controversy over a wider area, or fostered more bitter 
resentments." He continues by pointing out that "however 
the School Cases are viewed, pro or con, few persons would 
question their surpassing place in the judicial history of 
the United States. nl 
Vfuat coverage did the textbooks give to the Plessy 
case wherein the Court gave legal sanction to "separate but 
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equal" segregation? Only one textbook cites the Plessy case, 
and that was in its 1958 revision when it discussed the 1954 
cases. Three others mention the subject matter in general, 
but cite no case, and six do. not cover the topic at all. 
On the matter of Negro civil rights during the past twenty-
five years wherein the Court has been gradually whacking 
away at such things as the "White primary," "admittance to 
graduate schools," and the like, five textbooks do not cover 
the subject. Only two of them mention any of the cases in-
volved. 
Topic 10. When it comes to the matter of discussing the 
1 James J. Kilpatrick, "School Integration--Four 
Years After, 11 Human Events, May 12, 1958, second section. 
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controversial subject of religion in the public schools, eight 
of the textbooks avoid the subject as if it were a plague. 
Textbook A, which has such excellent coverage on all topics, 
was published prior to the Court decisions on the matter. 
Textbook B has an exceptionally fine discussion on the sub-
ject. It cites the cases involved, is concise, and certainly 
cannot offend any reasonable person or religious group. The 
author has demonstrated that the subject can be handled 
adequately and fairly in a senior high school American his-
tory textbook. 
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CONCLUSIONS AND RECOMMENDATIONS 
Conclusions 
Recomraenda tions 
CHAPTER V 
CONCLUSIONS AND RECO~mENDATIONS 
Conclusions.--The question asked in the introduction 
to this study--How adequately do the current senior high 
school history textbooks cover the Supreme Court and its 
history-making decisions?--can now be answered. The facts 
reveal that those textbooks most widely used in the Greater 
Boston area are quite weak in their treatment of the Supreme 
Court and its landmark cases, especially since the Civil War 
period. 
The subject matter analysis set forth in Ohapter II 
indicates that most of the sixteen textbooks reviewed had a 
fairly adequate coverage and citation of the more important 
Marshall decisions and Taney's ~Scott case. But as 
revealed in the detailed analysis of ten textbooks in 
Chapter IV, less than half of them referred to Jay's de-
cision which eventually resulted in the Eleventh Amendment. 
Except for textbooks A, B, and N, there has been a 
definite reduction in the coverage given to the Supreme 
Court's part in the development of American history since 
the Civil War. Similarly, there is an apparent reluctance 
to cite cases. As indicated in Tables 4 and 5, the five 
most widely used textbooks in the area, excluding textbook 
A, devotes approximately the following number of lines, or 
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converted lines, to cover the Supreme Court decisions affect-
ing the nation's development since the Civil War, and cites 
a very limited number of cases. 
Textbook C cites four cases and devotes approximately 
306 lines to the post Civil War era; 
Textbook D cites eight cases and some 494 lines; 
Textbook E quotes five decisions, using 435 lines to 
cover the period; 
Textbook J apparently found only one case worth 
citing, and devotes 172 lines to the Court since 1866; 
Textbook K cites two cases, taking 245 lines to cover 
the post-Civil War era; and Textbook L, an older 
edition of K, also cited two cases, but used only 142 
lines to cover the Supreme Court and its contribution 
to the social, economic, political, and constitutional 
development of the United States since the Civil War. 
Textbook A, a college level book, is by far the 
superior text insofar as quality coverage and case citation 
is concerned. Unfortunately, for all practical purposes it 
does not go beyond 1948. Textbook E, also of college level, 
while weak on case citation and certain topical discussion, 
has a better than average line coverage. Of the typical 
high school level textbooks, textbook D has the best line 
coverage. However, as revealed by the analysis in Chapters 
II and IV, it is definitely weak in its treatment of many 
of the topics examined. 
Detailed analysis of ten of the textbooks against 
ten selected subjects covering the four periods of American 
history into which this study has been divided, has been 
discussed in the summary at the end of that chapter. Suffice 
to say, the analysis shows weaknesses in the coverage of the 
early interpretation of the Fourteenth Amendment, as re-
corded in the Slaughterhouse Cases, which were landmarks in 
America's development. Likewise, the majority of the text-
books revealed inadequate coverage of early social-welfare 
and labor legislation and the Court's decisions pertaining 
thereto. 
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While all textbooks discussed the Supreme Court and 
the New Deal, including the "Court packing" attempt, very 
few of the more important cases were cited by name. Similarly, 
most of the textbooks were definitely weak on such subjects 
as loyalty-security matters and civil liberties. Only two of 
the sixteen textbooks reviewed cited the Gitlow case, and of 
the ten analyzed in detail, seven of them did not even cover 
the subject. Yet, here is a Supreme Court decision that has 
become the basis for extremely important, and at times, con-
troversial decis i ons vitally affecting the course of Ameri-
can history. 
Because of their importance to current American his-
tory, two subjects were analyzed separately. Only two text-
books cited the Plessy v. Ferguson case, and one of them, 
textbook D, introduced it for the first time in its 1958 
revision. Even textbook A, Which otherwise had such excel-
lent coverage, fails to discuss either the case or the 
"separate but equal facilities" doctrine. The fact that t h is 
book was publish ed prior to t he School Se gre gation cases 
might indicate that, a·s in . the case of so many other textbook 
Boston University 
School of Education 
Library 
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historians, the significance of the case was missed prior to 
the earthquake-shaking decision of 1954. 
Religion in the public schools and aid to parochial 
schools is another subject which most of the textbooks 
failed to cover. Since textbook A was published prior to 
these decisions, it must be excluded from any adverse com-
ments. Of the ten texts analyzed in Chapter IV, eight of 
them failed to mention the subject. As to the matter of the 
Negro civil rights cases decided before 1954, the majority of 
the textbooks failed to cover the subject. That both sub-
jects, though controversial, can be covered both factually 
and tactfully has been demonstrated by textbook B's treat-
ment of them. 
Recommended Supreme Court cases which should be in-
cluded in a good secondary level American history textbook 
have been discussed in Chapter III. Vfuile it is not con-
tended that all the cases recommended have to be cited or 
discussed, the subject matters involved have played, or are 
playing an important part in the development of American 
history, and such subje.cts should be adequately covered in 
senior high school textbooks. Considering the space already 
given to these subjects in the textbooks analyzed, a reason-
able estimate indicates that a rather complete coverage and 
interpretation of the Supreme Court's contribution, includ-
ing citation of cases, could be accomplished with the addi-
tion of not more than ten to fifteen pages. 
Although not specifically analyzed in this study, 
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there is a very evident lack of adequate discussion of the 
personalities comprising the Court. Yet it is these person-
alities who interpret the law and therefore have a hand in 
directing the course of history. A slight knowledge of the 
men who make up the Court seems essential to a meaningful 
understanding of the times and its impact on the future. 
It must be concluded that writers of secondary 
American history textbooks are reluctant to discuss current 
subjects of a controversial nature. When it comes to dis-
cussing and interpreting Supreme Court decisions anq their 
influence on the stream of American history, the authors 
seem to shy away from the recent. One might almost con-
clude that the reason the earlier cases are covered as well 
as they are is because they have been repeated so frequently 
in older textbooks that little, if any, additional research 
is necessary. 
With all due respect to those teachers of American 
history who were history majors an d who are scholars in the 
field, the cold fact remains that too many of those teaching 
the subject in the senior high schools, nation-wi de today, 
are not h istory majors and have, unfortunately, a minimum 
background in the subject. They must, of necessity, rely on 
their textbook. And, as has been pointed out previously, we 
are a nation of textbook teachers. With all the additional 
duties imposed upon teachers, plus the need in many instances 
of seeking additional employment, too many of them are unable 
to devote much time to supplementary reading. Therefore, 
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unless the textbook being used by the school adequately covers 
the role of the Supreme Court in American history, the odds 
that it will be expanded by the instructor are rather remote. 
Considering the amount of American history that has 
been written in the chambers of the Supreme Court, and how 
these decisions have altered, retarded, expedited, or other-
wise affected the nation's development, it must be concluded 
that the majority of the American history textbooks used in 
the public and parochial high schools of the Greater Boston 
area do not give adequate coverage to the Supreme Court and 
its history-making decisions. The same holds true for the 
private schools, except for those usin g textbook A. 
Recommendations.--The following recommendations for 
further research and study are submitted. 
1. That a national study be made to determine the 
principal American history textbooks used at the senior high 
school level. Textbooks not covered by the study should be 
analyzed along the lines used herein. 
2. That the accuracy of the Supreme Court decisions 
which are discussed and interpreted in the textbooks be re-
examined and evaluated. 
3. That a study be made to develop methods for im-
proving the presentation of the important Supreme Court deci-
sions, especially with the view of showing the relationship 
of the history of that period with subsequent developments. 
In this regard, methodsfor graphically presenting the Supreme 
Court decisions should be developed. For example, the 
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problem of child labor could be presented in such a manner 
as to show the adverse decisions, Holmes' dissent, the pro-
posed amendment, the New Deal legislation, and the subsequen.t 
Supreme Court decisions reversing the previous doctrine. 
4. That a study be made to determine whether the 
treatment of the Supreme Court decisions in the senior high 
school textbooks is primarily done from a factual standpoint, 
or whether the presentation includes the broader aspects of 
developing concepts and understandings. In this connection, 
an adequate understanding of the individuals comprising the 
Court, and how they were products of their environments, is 
considered essential to such comprehension. 
5. That a study be made to determine to what extent, 
if any, textbook publishers and sales problems restrict the 
textbook writers from adequately discussing those subjects 
which are controversial; and what can be done to correct the 
situation. 
6. That a study be made to determine whether the 
more widely used textbooks in American history at the secon-
dary level have become too easy. Are these textbooks fail-
ing to give sufficient depth of material to satisfy the in-
tellectual capacities of the "B" and "A" students, It is 
suggested that consideration be given to obtaining a grant 
of money, similar to that obtained in connection with the 
revision of science textbooks, for the purpose of completely 
revising senior high school American history textbooks. 
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7. That a study be made to determine whether the trend 
in American history textbook writing may not have become too 
socialized, with the result that those events which have 
helped make the United States the nation it is today have 
become neglected and even ignored. Events and Supreme Court 
decisions which today may seem completely inconsistent with 
post-World War II American democracy, may have been entirely 
logical and con sistent when considered in light of t he con di-
tions and philosophy existing at the time. 
8. That further studies be made to determine whether 
one te x tbook is sufficient today to teach satisfactorily the 
subject of American history in the senior high school. 
Perhaps a supplementary text, emphasizing the relationsh ip 
between the more important Supreme Court decisions an d t he 
growth of the nation sh ould be developed and used. 
APPENDIX 
APPENDIX 
SUPREJii1E COURT DEC IS IONS CITED BY TEXTBOOKS 
Period 1789-1865 Total 
Marbury v. Madison ••••••• All 16 
Fletcher v. Peck ••••••••• A,B, E,G,H,K,L,N,O,P 10 
Martin v. Hunter's Lessee. A,B, F ,K,L, N,O 7 
Cohens v. Virginia ••••••• A, B,E, M,N 5 
McCulloch v. Maryland •••• All 16 
Dartmouth College Case ••• All except H 15 
Gibbons v. Odgen ••••••••• All except G,H,I,P 12 
Chisholm v. Georgia •••••• A, D,E 3 
Hylton v. u.s ........... A 1 
Craig v. Missouri •••••••• A 1 
Worcester v. Georgia ••••• A,G,P 3 
Charles River Bridge v. 
Warren ••••••••••••••• A 
Bank of Augusta v. Earle • A 
Prigg v. Pennsylvania •••• A,N 
Brown v. Maryland •••••••• A 
Li cense Ca se s ~··••••••••• A 
Passaic Bridge Case •••••• A 
Barron v . Bal timore • • •••• A 
Swift v. Tyson ••••••••••• A 
Osburn v. u. s. •••••••••• F 
u. s. v . Judge Peters •••• N 
Dred Scot t Case • •• • • ••••• All 
Ex parte Merryman •••••••• A 
Period 1866-1900 
Ex part e Milligan • • • • • • • • A, D,E,N 
Texas v . Vl'h i te • • • • • • • • • • • A, G,P 
McCar dle Ca se s • • • • • • • • • • • A 
Ex par t e Garland • • • • • • • • • A 
Cummi ngs v . Missouri • •••• A 
u. s . v. Ree se • • • • • • • • • • • A 
u. s . v . Cruikshank • • • • • • A 
u. s. v . Harris . . . . . . . . . . A 
Civil Rights Cases • • • • • • • A, N 
Knox v. Lee . . . . . . . . . . . . . . A, N 
Jul 1iard v . Greenman • • • • • A 
Hepburn v . Gri swold • ••••• A 
Munn v. I llin ois • • • • • • • • • A,B , D, F ,G,M, N, O, P 
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1 
1 
2 
1 
1 
1 
1 
1 
1 
1 
16 
1 
4 
3 
l 
1 
1 
1 
1 
1 
2 
2 
1 
1 
9 
Peik v. C.N.R.R •••.•••.•• 
G.B. & Q.R.R.v. Iowa •··~• 
Winona & St . Peter R. R. 
v. Blake ••••••.•.•.•• 
Wabash v. Illinois ••••••• 
Stone v. Farmer's Loan and 
Trust Co ••••••••••••• 
C. M. & S.P. R.R. v. 
Minnesota •••••••••••• 
Maximun Freight Rate 
Cases •••••••••••••••• 
Alabama Midlands Case •••• 
u. s. v. E.c. Knight co •• 
In re Debs ••••••••••••••• 
Plessy v. Ferguson ••••••• 
Holden v. Hardy •••••••••• 
Polloch v. Farmer's Loan 
an d Trust Co •••.••••• 
Bovrraan v. C.&N.R.R ••••••• 
Leisy v. Hardin •••••••••• 
Rhodes v. Iowa ••••••••.•• 
Smyth v. Ames •••••••••••• 
Collect or v. Day ••••••••• 
Addyston Pipe Case ••••••• 
Quinn and Beal v. u. S ••• 
Period 1901-1932 
Martin v. Mott ••••••••••• 
Duplex Printing Press v. 
Deering, et al. • ••••• 
Gompers v. Bucks Stove 
and Range Co ••••••••• 
Danbury Hatters Case ••••• 
Bedford Cut Stone Co . v. 
Journeymen Gutters 
Association •••••••••• 
United Mine Workers of 
America v. Coronado 
Coal Co. ••••••••••••• 
Traux v. Corrigan •••••••• 
Hammer v. Dagenhart, 
e t al. . .............• 
Adair v. U. s. ••••••••••• 
Bailey v. Drexel Furni-
ture Co. • •••••.••••••• 
Lochner v. New York •••••• 
Muller v. Oregon ••••••••• 
Stettler v. O'Hara ••••••• 
Adkins v. Children's 
Hospital ••••••••••••• 
Northern Securities Case •• 
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Total 
A 1 
A 1 
A 1 
A,B,C,D,E,F,G,J, N,O,P 11 
A 1 
A 1 
A 1 
A 1 
A,C,D,G,P 5 
A 1 
B, D 2 
A 1 
A,O 2 
A 1 
A 1 
A 1 
A 1 
A 1 
N 1 
N 1 
A 1 
A 1 
A 1 
A,B,D 3 
A 1 
A 1 
A 1 
A,B,N 3 
A 1 
A,B,N 3 
A,D,N 3 
A 1 
A 1 
A,N 2 
A,C,E,G,K,L,M,P 8 
Standard Oil Case •••••••• A 
u. s. Steel Case ••••••••• A 
Pierce v. Society of 
Sisters •••••••••••••• B, P 
Railroad Commission of 
Wisconsen v. C.B. & 
Q.R.R. ••••••••••••••• A 
St. Louis & 0 1Fallon Ry. 
v. U. S. ••••••••••••• A,B 
Vfuitney v. California •••• A 
Schenck v. U. s .......... A,N 
Abrams v. U. s. •••••••••• A,N 
u. S. v. Schwimmer ••••••• A 
u. s. v. Macintosh ••••••• A 
Stromberg v. California •• A 
Insular Cases •••••••••••• A,B,C,D,E,F,K,L,N 
Rasmussen v. U. S •••••••• A 
Balzac v. Porto Rico ••••• A 
DeLima v. Bidwell •••••••• A 
Hawaii v. Mankicki ••••••• A 
Dorr v. u. s •••••...•••.. A 
Balzac v. Porto Rico ••••• A 
Powell v. Alabama •••••••• A,N 
Near v. Minnesota •••••••• A,N 
Gitlow v. New York ••••••• A,N 
Newberry v. u. s •••••.••• A 
Coppage v. Kansas •••••••• A 
Nixon v. Herndon ••••••••• A 
Myers v. U. S. • • • • • • • • • • • A, 0 
u. s. v. Utah Power and 
Light Co. •••••••••••• N 
Period 1933 to Present 
DeJorge v. Oregon •••••••• A 
Herndon v. Lowry ••••••••• A 
Thornhill v. Alabama ••••• A 
Hague v. C.I.O. •••••••••• A 
Chambers v. Florida •••••• A 
Grosjean v. American 
Press Co ••••••••••••• A 
Louisville Joint Stock 
Bank v. Radford •••••• A 
U. s. v. Butler, et al • . . 
Receivers of Hoosac 
Mill Corp. ••••••••••• A,N 
Schechter Poultry Co. v. 
U. S. •••••••••••••••• A,E,I,N,O,P 
Carter v. Carter Coal Co •• A 
Railroad Retirement 
Board v. Alton R.R. 
Co. • ••••••••••••••••• A 
Total 
1 
1 
2 
1 
2 
1 
2 
2 
1 
1 
1 
9 
1 
1 
1 
1 
1 
1 
2 
2 
2 
1 
1 
1 
2 
1 
1 
1 
1 
1 
1 
1 
1 
2 
6 
1 
1 
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N.L.R.B. v. Jones and 
Laughlin Steel Corp •• A,B 
Ashwander v. T.V.A ••••••• A,N 
Carmichael, et al. v. 
Southern Coal and 
Coke Co. ••••••••••••• A 
Steward Machine Co. v • 
.Davis ••••..•.•••..••• A 
Helvering, et al. v. 
Davis •.•.••••.•.•.••• A 
Phelps Dodge Corp. v. 
i~. L. R. B. • • • • • • • • • • • • • A 
u. s. v. Darby ••••••••••• A 
Smith v. Allwright ••••••• A,P 
Hirabayashi v. U. S •••••• A 
West Virginia State Board 
of Education v. 
Barnette ••••••••••••• A 
Hutcheson Case ••••••••••• A 
N.L.R.B. v. Fansteel 
Metallurgical Corp ••• B 
McCullom v. Board of 
Education •••••••••••• B,P 
Zorach v. Clauson •••••••• B,P 
Everson v. Board of 
Education ••• _ ••••••••• B 
Shelley v. Kraemer ••••••• B,P 
Henderson v. u. s ••••••• . B,P 
Sweatt v. Painter •••••••• ~,P 
McLaurin v. Oklahoma ••••• B,P 
Youngstown Sheet and Tube 
Co. v. Sawyer •••••••• N 
North American Co. v. S. 
E. C. • • • • • • • • • • • • • • • • N 
The Eighteen Power Com-
panies Case •••••••••• N 
The Gold Clause Cases •••• N 
Brown v. Board of Educa-
tion ••••.•••..••••••• D 
Total 
2 
2 
1 
1 
1 
1 
1 
2 
1 
1 
1 
1 
2 
2 
1 
2 
2 
2 
2 
1 
1 
1 
1 
1 
Total number of cases cited in the sixteen books researched 
was 132 . 
Twenty cases were cited by three or more textbooks. 
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All textbooks cite Marbury v. Madison; McCulloch v. Marhland, 
and The Dred Scott Case. All but one cite The Dartmout 
College Ga:Se. 
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